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ACT:

Constitution of India Articles 14, 19 (1) (a) and
21--Personal liberty--Wether right to go abroad is part of
personal |iberty--Wether a |aw which Conplies with Article
21 has still to neet the chall enge of Article  19--Nature
and anmbit of Article 14--Judging validity with reference to
direct and inevitable effect--Wether the right under
Article 19(1) (a) has any geographical limtation

Passports Act, 1967-Ss. 3,5,6,10(3)(c), 10(5) - - Whet her
s.10(3)(c) is violative of Articles 14, 19(1) (a) (b) &
21--Grounds for refusing to grant passport--Wether the
power to impound passport arbitrary--"in general public
interest" if vague.

Principles of Natural Justice--Wether applies only to quas

j udi ci al orders or applies to adm ni strative orders
affecting rights of citizens--Wen statute silent whether
can be inplied--Duty to act judicially whether can be spelt
out--l1n wurgent cases whether principles of natural justice
can apply.
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HEADNOTE:

The petitioner was issued a passport on June 1, 1976 under
the Passport Act, 1967. On the 4th of July 1977, the
petitioner received a letter dated 2nd July, 1977, from the
Regi onal Passport O ficer Delhi intimating to her that it
was decided by the Government of India to inmpound her
passport under s. 10(3)(c) of the Act "in public interest”.
The petitioner was required to surrender her passport wthin
7 days fromthe receipt of that letter. The petitioner
i Mmediately addressed a letter to the Regional Passport
Oficer requesting himto furnish a copy of the statenment of
reasons for making the order as provided in s.10(5). Areply
was sent by the Government of India, Mnistry of Externa
Affairs on 6th July 1977 stating inter alia that the
CGovernment decided "in the interest of the general public"”
not to furnish her copy of the statenent of reasons for the
maki ng -~ of the order.” The petitioner thereupon filed the
present Wit Petition challenging action of the Governnent
i n- inmpoundi ng her passport and declining to give reasons
for doing so. The Act was enacted on 24-4-67 in view of the
decision of this Court in Satwant Singg Sawhney’s case. The
position which obtained prior to the coming into force of
the Act was that there was no law regulating the issue of
passports for |eaving the shores of India and going abroad.
The issue of passport was entirely within the unguided and

unchannell ed discretion of the Executive. In Sat want
Singh’s case, this' Court bell by “a ngjority that the
expression ’'personal ‘liberty in Article 21 takes in, the

right of loconotion and travel abroad and under Art. 21 no
person can be deprived of his right to go abroad except
according to the procedure established by |aw Thi s
deci sion was accepted by the Parliament and the infirmty
pointed but by it was set right by the enactnent ' of the
Passports Act, 1967. The preanble of the Act shows that it
was enacted to provide for the issue of passport and trave
docunents to regulate the departure fromlndia of /citizens
of India and other persons and for incidental and ‘ancillary
ction 3 provides that no person shall denart

fromor attenpt to depart fromlIndia unless he holds in this
"behalf a valid passport or travel document. Section 5(1)
provides for making of an application for issue of a
passport or travel docunment for visiting foreign country.
Sub-section (2) of section 5 says that on receipt ~of such
application the Passport Authority, after nmaking such
enquiry, if any, as it nay consider necessary, shall, by
order in witing, issue or refuse to issue the passport or
travel docunment or make or refuse to make that passport or
travel docunment endorsenent in

622

-respect of one or nore of the foreign countries “specified
in the application. Sub-section (3) requires the Passport
Authority where it refuses to issue the passport or ' trave
docunent or to make any endorsenent to record in witing a
brief statement of its reasons for nmmking such order
Section 6(1) lays down the grounds on which the Passport
Authority shall refuse to nmake an endorsement for visiting
any foreign country and provides that on no other ground the
endorsenent shall be refused. Section 6(2) specifies the
grounds on whi ch al one and on no other grounds the Passport
Authority shall refuse to issue the Passport or trave
docunent for visiting any foreign country and anongst
various grounds set out there the last is that in the
opi nion of the Central CGovernnent the issue of passport or
travel document to the applicant will not be in the public

matters.

Se
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i nterest. Sub-section (1) of section 10 enpowers the
Passport Authority to vary or cancel the endorsenent on a
passport or travel document or to vary or cancel it on the
conditions subject to which a passport or travel docunent
has been issued having regard to, inter alia, the provisions
of s. 6(1) or any notification under s. 19. Sub-section (2)
confers powers on the Passport Authority to vary or cance
the conditions of the passport or travel docunent on the
application of the holder of the passport or travel docunent
and wth the previous approval of the Central Government.
Sub-section (3) provides that the Passport Authority may
i mpound or cause to be inpounded or revoke a passport or
travel docunent on the grounds set out incl. (a) to (h).
The order inpounding the passport in the present, case, was
made by the Central Governnent under cl. (c) which reads as
follows : -
"(c)If the passport authority deens it
necessary so todo in the interest of the
sovereignty and integrity of India, the
security of India, friendly relations of India
with the foreign country, or in the interests
of the general public."
Sub-section (5) requires the Passport Authority inpounding
or revoking a passport or travel document or varying or
cancel ling an endorsenent nmmde upon it to record in witing
a brief statenent of the reasons for nmking such order and
furnish to the holder of the passport or travel document on
demand a copy of the sane, unless, inany case, the Passport
Authority is of +the opinion that it will not —be in the
interest of the sovereignty and integrity ~of India, the
security of India, friendly relations of" India wth any
foreign country, or in the interest of the general public to
furnish such a copy. The Central Government declined to
furnish a copy of this statenent of reasons for inmpounding
the passport of the petitioner on the ground that it was not
in the interest of the general public to furnish such copy
to the petitioner.
The petitioner contended.
1.The right to go abroad is part of  "personal liberty"
within the neaning of that expression as used-in Art. 21 and
no one can be deprived of this right except according to the
procedure prescribed by |aw There is no procedure
prescri bed by the Passport Act, for inpounding or revoking a
Passport. Even if sone procedure can be traced in the said
Act it is unreasonable and arbitrary in as rmuch-as it~ does
not provide for giving an opportunity to the holder of the
Passport to be heard agai nst the making of the order.
2.Section 10(3) (c) is violative of fundanental rights
guaranteed under Articles 14,19(1) (a) and (g) and 21
3. The inpugned order is made in contravention of the
rules of natural justice and is, therefore, null and  void.
The inpugned order has effect of placing an unreasonable
restriction on the right of free speech and expression
guaranteed to the petitioner under Article 19(1) (a) as also
on the right to carry on the profession of a journalist
conferred under Art. 19 (1) (9).
4. The inmpugned order could not consistently with Articles
19(1) (a) and (g)be passed on a nere information of the
Central Governnent that the presence of the petitioner is
likely to be required in connection with the proceedings
bef ore the Conmi ssion of Inquiry.
623
5.1n order that a passport nay be inpounded under s. 10
(3) (c), public interest nust actually exist in present and
nmere |ikelihood of public interest .arising in future would
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be no ground for inpounding the passport.
6. It was not correct to say that the petitioner was |I|ikely

to be required for .giving evidence before the Shah
Commi ssi on

The respondents denied the contentions raised by t he
petitioner.

BEG C. J., (Concurring with Bhagwati, J.)

1. The right of travel and to go outside the country is
included in the fight to personal liberty. [643

Satwant Si ngh Sawhney v. D. Ramarat hnam Assi stant Passport
Oficer, Covernnent of India, New Delhi & Os. [19671 3 SCR
525 and Kharak Singh v. State of UP. & Os. [1964] 1 SCR
332 relied on.

2. Article 21 though framed as to appear as a shield
operating negatively _against executive encroachnment over
sonet hing covered by that hield, is the legal recognition of
both the protection or the shield as well as of what it pro-
tects which lies beneath that shield. [644 B]

A. K. Gopalanv. State of Madras, [1950] SCR 88 and
Additional ~District Magistrate, Jabalpur v. S. S. Shukla
[1976] Suppl. SCR 172 @327 referred to.

Haradhan Saha v. The State of Wst Bengal & Os. [1975] 1
SCR 778, Shambhu Nat h-Sarkar v. State of West Bengal [1973]
1 S CR 856 and R C. ,Cooper v. Union of India [1973] 3
SCR 530 referred to.

3.The view that Articles 19 and 21 constitute watertight
conpartnents has been rightly over-ruled. The doctrine that
Articles 19 and 21 protect or regulate flows in different
channel s, was laid dowmn in A K _~Gopalan’s case in a context
which was very different fromthat in which that approach
was di spl aced by the counter view that the constitution nust
be read as an integral whole, with possi, ble overlappings
of the subject matter, of what is sought to be protected by
its various provisions, particularly by articles relating to
fundanental rights. The ob. servations in A K  Copalan’'s
case that due process wth regard to law relating to
preventive detention are to befound in Art. 22/ of the
Constitution because it is a self-contained code for /|aws.
That observation was the real ratio decidendi of Gopalan’'s
case. O her observations relating to the separability of
the subject matters of Art. 21 and 19 were nere obiter
di ct a. This Court has already held in A--D.—M Jabal pur’s
case by reference to the decision from Gopal an’s cast that
the anbit of personal liberty protected by Art. 21 is wde
and conpr ehensi ve. The questions relating to ei t her
deprivation or restrictions of per sonal liberty, concerning
laws falling outside Art. 22 remain really unanswered by the
Copal an’s case. The field of "due process’ for cases of
preventive detenu tion is fully covered by Art. 22 but ot her
parts of that field not covered by Art 22 are ’'unoccupied
by its specific provisions. |In what may be called unoccu
-pied portions of the vast sphere of personal |iberty, the
substantive as well as procedural |aws nade to cover  'them
must satisfy the requirements of both Arts 14 and 19 of the
Constitution. [646 E-H, 647 B-D, 648 A-B]

Articles dealing with different fundanental rights contained
in Part H of the ,Constitution do not represent entirely
separate streams of rights which do not ,mingle at many
poi nt s. They are all parts of an integrated schene in the
Consti tution. Their waters nust mx to constitute that
grand flow uninpeded .and inpartial justice (soci al
economic and political), freedom(not only of thought,
expression, belief, faith and worship, but al so of
associ ati on, novenment vocation or occupation as well as of
acquisition and possession of reasonable property), or
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equality (of status and of opportunity, which inply absence

of unr easonabl e or unfair di scri m nation bet ween
i ndi vi dual s, groups and classes), and of fraternity
(assuring dignity-of the individual and the unity of the
nati on)

624

which our Constitution visualfses. Isolation of various

aspects of human freedom for purposes of their protection

is neither realistic nor beneficial but would defeat very
obj ects of such protection. [648 B-D

Bl ackstone’s theory of natural rights cannot be rejected as
totally irfelevantlf we have advanced today towards higher
civilization and in a nore enlightened era we cannot |ag
behind what, at any rate, was the neaning given to
"personal. liberty’ long ago by Bl ackstone. Both the rights
of personal security and personal liberty recogni sed by what
Bl ackstone terned " natural |law are enbodied in Act. 21 of
the Constitution. [649 A-C, 650 H, 651 A-B]

A.D. M Jabal pur vs: S. S. Shukla [1976] Supp. S.CR 172
relied on.

The natural law rights were neant to be converted into our
constitutionally recognised fundanental rights so that they
are to be found within it and not outside it. To take a

contrary view would involve a conflict between natural |aw
and our constitutional Taw. A 'divorce between natural |aw
and our constitutional |aw would be disastrous. It would
defeat one of the basic purposes of our Constitution. [652
B- C]

The total effect and not the mere form of a restriction
woul d determ ne which. fundanmental right is really involved
in a particular case and whether a restriction. upon its
exerci se is reasonably pernmissible on the facts and
circunst ances of that case. [652 H, 653A]

If rights under Art. 19 are rights which inhere in Indian
citizens, individuals carry these -inherent f undanent a

constitutional rights with them wherever they go, in so far
as our law applies to them because they are part of the
I ndian National just as Indian ships, flying the Indian flag
are deemed in international lawto be floating parts of
Indian territory. This anal ogy, however, —could not be
pushed too far because Indian citizens, on foreign
territory, are only entitled by virtue —of their Indian
Nationality and Passports to the protection of the ~Indian
Republic and the assistance of its D plomatic M ssions
abr oad. They cannot claimto be governed abroad by their
own constitutional or personal |aws which do not  operate
outside India. [653 A-C

In order to apply the test contained in Arts. 14 and 19 of
the Constitution we have to consider the objects for = which
the exercise of inherent rights recognised by Art. 21 of the
Constitution are restricted as well as the procedure by
which these restrictions are sought to be inposed, both
substantive and procedural |aws and actions taken under them
will have to pass the test inmposed by, Arts. 14 and 19,

whenever facts justifying the invocation of either of these
Articles my be disclosed, for exanple, an internationa

singer or dancer may well be able to conplain of an
unjustifiable restriction on professional activity by denia

of a passport. In such a case, violation of both Arts. 21
and 19(1)(g) may be put forward making it necessary for the
authorities concerned to justify the restriction inmposed by
showi ng satisfaction of tests of validity contenplated by
each of '"these two Articles. [653 F-H

The tests of reason and justice cannot be abstract. They
cannot be divorced’ fromthe needs of the nation. The tests




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 154

have to be pragmatic otherwise they would cease to be
reasonable. The discretion left to the authority to i npound
a passport in Public interest cannot invalidate the |aw
itself. We cannot, out of fear, that such power wll be
m sused, refuse to permt Parlianment to entrust even such
power to executive authorities as may be absol utely
necessary to carry out the purposes of a validly exercisable
power. In matters such as, grant, suspension, inmpounding or
cancel lation of passports, the possible dealing of an
individual with nationals and authorities of other States
have to be considered. The contenplated or possi bl e
activities abroad of the individual may have to be taken
into account. There may be questions of national safety and
wel fare which transcend the inportance of the individual’'s
i nherent right to go where he or she pleases to go.
Therefore, the grant of wide discretionary power to the exe-
cutive authorities cannot be considered as unreasonable yet
there nust be procedural safeguards to ensure that the Power

will not be used for purposes extraneous to the grant of the
power . The procedural proprieties nust be insisted upon
[654 A-E]

625

A bare, look at the provisions. of s. 10(3) shows. that each
of the orders which-" could be passed; under s. 10(3) (a) and
(b) requires a satisfaction of the Passport Authority on
certain objective conditions which nust exist in a case
before it passes an order to inmpound a passport or a trave
docunent. | npounding or revocation are placed side by side
on the sane footing in the provisions [654 G H]

It is clear fromthe provisions-of the Act that there is a
statutory right also acquired, on fulfilnent  of the
prescri bed conditions by the holder of a passport, that it
shoul d continue to be effective for the specified period so
long as no ground has come into existence for either its
revocation or for inmpounding it which anobunts to a
suspension of, it for the time being. It is true that in a
proceedi ngs. under Art. 32, the Court is concerned only with
the, enforcenent of fundanental constitutional rights and
not with any statutory rights apart from fundanental.
rights. Article 21 , however, nmakes it C ear that violation
of all [aw whether statutory or of any other kind-is itself
an infringenent of the guaranteed fundanental right. [655 B-
Dl

The orders under s. 10(3) nust be based upon sone materia
even if that material concerns in some cases of = reasonabl e
suspicion arising fromcertain credible assertions nmade by
reliable i ndi vi dual s. In an emergent situation, t he
i mpoundi ng of a passport nmay becone necessary without  even
giving an opportunity to be heard agai nst such a step  which
could be reversed after an opportunity is given to the
hol der of the passport to show why the step was unnecessary.
However, ordinarily no passport could be reasonably  ‘either
i mpounded or revoked wi thout giving a prior opportunity to
its holder to show cause agai nst the proposed action.  [655
D- E]

It is well-settled that even when there is no specific
provision in a statute or rules nade thereunder for show ng
case against action proposed to be taken against an
i ndi vidual, which affects the right of that individual the
duty to give reasonable opportunity to be heard wll be
inplied fromthe nature of the function to be perform,,’ by
the authority which has the power to take punitive or
damagi ng action. [655 @

State of Oissa v. Dr. (Mss) Binapani Dei & Os. Al R
[1967] SC 1269 @ 1271 relied on.
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Cooper v. Wandsworth Board of Wrks, [1863] 14 C.B. (N S.)
180 quoted with approval.
An order inmpounding a passport nust be nade qguasi -

judicially. This was not done in the present case. It
cannot be said that a good enough reason has been shown too
exi st for inpounding the passport of the petitioner. The

petitioner had no opportunity of showi ng that the ground for
i mpounding it given in this Court either does not exist or
has no bearing on public interest or that the public in-
terest can be better served in sone other manner. The order
shoul d be quashed and the respondent should be directed to
gi ve an opportunity to the petitioner to show cause agai nst
any proposed action on such grounds as nmay be avail abl e.
[656 E-G
There were no pressing grounds with regard to the petitioner
that the immediate action of inpounding her passport was
called for. The  rather cavalier fashion in which the
di scl osure of any reason for inpounding of her passport was
denied to the petitioner despite the fact that the only
reason saidto exist is the possibility of her being called
to give evidence before a Commission of Inquiry. Such a
ground is not such as to be reasonably deemed to necessitate
its concealment in public interest. [656 G H]
Even executive authorities when taking adm nistrative action
whi ch invol ves any /deprivation of or restriction on inherent
fundanental rights of citizens nust take care to see that
justice is not only done but manifestly appears to be done.
They have a duty to proceed in a way which is free from even
t he appearance of “arbitrariness, unr easonabl eness or
unfairness. They have to act in-a manner which is patently
inmpartial and neets the requirenents of natural justice [657
A- B]
62 6
As the undertaking given by the Attorney General ampunts to
an offer to deal with the petitioner justly and fairly after
inform ng her of any ground that may exist for inmpounding
her passport, no further action by this Court is necessary.
[657 C D
The i mpugned order nust be quashed and Passport ~Authorities
be directed to return the passport to the petitioner
Petition allowed with costs. [657D]
Chandrachud, J. (concurring w th Bhagwati, J.)
The power to refuse to disclose the reasons for inpounding a
passport is of an exceptional nature and it ought to - be
exercised fairly, sparingly and only when fully justified by
the exigencies of an unconmon situation. The reasons if
di scl osed, being open to judicial scrutiny for ascertaining
their nexus wth the order inmpounding the passport,. the
refusal to disclose the reasons would al so be open to the
scrutiny of the court; or else the whol esone power /of a
di spassi onate judicial examination of executive orders could
with impunity be set at nought by an obdurate determination
to suppress the reasons. The disclosure made under the
stress of the Wit Petition that the petitioner’s passport
was i npounded because, her presence was likely to  be
required in connection wth the proceedings before a
Conmi ssion of Inquiry, could easily have been nade when the
petitioner called upon the Governnent to |let her know the
reasons why her passport was inmpounded. [658 A-D]
In Satwant Singh Sawhney’s case this Court ruled, by
majority, that the expression personal |iberty which occurs
in Art. 21 of the Constitution includes the right to trave
abroad and that no person can be deprived of that right
except according to procedure established by law. The nere
prescription of sone kind of procedure cannot even nmeet the
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mandate of Article 21. The procedure prescribed by |aw has
to be fair, just and reasonable, not fanciful, oppressive or
arbitrary. The question whether the procedure prescribed by

law which curtails or takes away the personal liberty
guaranteed by Art. 21 is reasonable or not has to be
consi der ed not in the abstract or on hypot heti ca

considerations like the provision for a full-dressed hearing
as in acourt roomtrial but in the contest, primarily, of
the purpose which the Act is intended to achieve and of
urgent situations which those who are charged with the duty
of administering the Act may be called upon to deal wth.
Secondly, even the fullest conpliance with the requirements
of Art. 21 is not the journey's end because a |aw which
prescribes fair and reasonabl e procedure for curtailing or
taking away the personal liberty granted by Art. 21 has
still to nmeet a possible challenge under the other provi-
sions of the Constitution. |In the Bank Nationalisation case
the majority held that the assunption in A K  Copalan’s
case that certain Articles of the Constitution exclusively
deal with specific natters cannot be accepted as correct.
Though the Bank Nationalisation case was concerned with the
inter-relationship of Arts. 31 and 19 and not of Arts. 21
and 19, the basic approach adopted therein as regards the
construction of fundanental rights guaranteed in the
different provisions of the Constitution categorically
discarded the nmmjor premise of the nmjority judgnment in
Copal an’s case. [658 D-G 659 A-B]

The test of directness of the inpugned |aw ‘as contrasted
with its consequence was thought in A K Copalan and Ram
Singh’s case to be the true approach for determ ning whet her
a fundanental ri ght —was i nfringed. A significant
application of that test nmay be perceived “in Naresh S
Mrajkar's case where an order passed by the Bombay High
Court prohibiting the publication of a witness’'s evidence in
a defamation case was upheld by this Court on the ground
that it was passed with the object of affording protection
to the witness in order to obtain true evidence /and its
i mpact on the right of free speech and expressi on guarant eed
by Art. 19 (1) (a) was incidental. N H Bhagwati /J. in
Express Newspapers Case struck a nodified note by _evolving
the test of proximte effect and operation of the Statute.
That test sawits fruition in Sakal Paper’s case where the
Court giving precedence to the direct and i mredi ate effect
of the order over the formand object, struck down the Daily
Newspapers (Price and Page) Order, 1960, on-the ground that
it violated Article 19(1)(a) of the Constitution. The
cul m -

627

nation of this thought process was reached in the /Bank
Nati onal i sation case where it was held by the majority,
speaking through Shah J, that the extent of protection
agai nst the inpairment of a fundanental right is deternmnned
by the direct operation of an action upon the individual’s
rights and not by the object of the Legislature or by the
form of the action. In Bennett Coleman’s case the Court
reiterated the same position. It struck down the newsprint
policy restricting the nunmber of pages of newspapers wi thout
the option to reduce the circulation as offending against
the provisions of Art. 19(1)(a). [659F-H, 660 A-(

Article 19(1)(a) guarantees to Indian Citizens the right to
freedom of speech and expression. It does not delimt the
grant of that right in any manner and there is no reason
arising either out of interpretational dognas or pragmatic
consi derations why courts should strain the |anguage of the
Article to cut down anplitude of that right. The plain
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nmeani ng of the <clause guaranteeing free speech and
expression is that Indian citizens are entitled to exercise
that right wherever they choose regardl ess of geographica
consi derations. [661 A-D

The Constitution does not confer any power on the executive
to prevent the exercise by an Indian citizen of the right of

free speech and expression on foreign soil . The
Constitution guarantees certain fundamental freedons except
wher e their exerci se is [imted by territoria

consi derations. Those freedonms may be exerci sed wheresoever
one chooses subject to the exceptions or qualifications
mentioned in Art. 19 itself. The right to go out of India
is not an integral part of the right of free speech and
expr essi on. The analogy of the freedom of press being
included in the right of free speech and expression is
wholly misplaced because the right of free expression
incontrovertibly includes the right of freedom of press.

The right to go abroad on one hand and the right of free
speech and expression on the other are made up basically of
constituents so different that one cannot be conprehended in
the other. The presence of the due process clause in the
5th and 14th anendnents of the American Constitution nakes
significant difference to the approach of Anerican Judges to
the definition and eval uati on of constitutional guarantees.

This Court rejected the contention that the freedom to form
associ ations or unions contained in Article 19(1)(c) carried
with it the right that a workers , union could do all that
was necessary to' nmake that right effective in order to
achi eve the purpose for which the union was fornmed. [See the
decision in Al India Bank Enployees Association. [661 F, H

662 A-13, E]

Bhagwati, J. (for hinself Untwalia and Murtaza Fazal Ali,
JJ)
The fundanental rights in Part Il of the Constitution

represent the basic values cherished by the people of  this
country since the Vedic tines and they are calculated to
protect the dignity of the individual and create conditions
in which every hunan being can develop his personality to
the fullest extent. But these freedons are not and ~cannot
be absolute, for absolute and unrestricted freedom  of one

may be destructive of the freedomof another. In a well
ordered civilised society, freedomcan only be regulated
freedom It is obvious that Article 21 though couched in
negative |anguage confers fundanental right to life ~and
per sonal liberty. The guestion t hat ari ses for
consideration on the |anguage of Art. 21 is as to what s
the nmeaning and content of the words .personal liberty’ as
used in this Article. In A K Gopalan’s case a narrow
interpretation was placed on the words 'personal. liberty.’

But there was no definite pronouncenent made on this /point
since the question before the court was not so “nuch the

interpretation of the words 'personal liberty as the inter-
rel ation between Arts. 19 and 21. [667 GH 668 DDE, G H,
669 A

A K. Gopalan v. State of Madras [1950] SCR 88 and Kharak

Singh v. State of U P. & Os. [1964] 1 SCR 332 referred to.
In Kharak Singh’'s case the majority of this Court held that
"personal liberty' is used in the Article as a conpendi ous
termto include within itself all varieties of Tights which
go to make up the personal liberties of man other than those
dealt with in several clauses of Article 19(1). The
m nority however took the view that the expression persona
liberty is a conprehensive one and the right to nove freely
is an attribute of personal liberty. The mnority observed
that it was not right to exclude any attribute of persona
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liberty fromthe scope

628
and ambit of Art. 21 on the ground that it was covered by
Art. 19(1) It was pointed out by the, mnority that

both Articles 19(1)and 21 are independent f undanent a
rights though there is a certain ampuntof overlapping; and
there is no question of one being carved out of another. The
mnority view was upheld as correct and it was pointed out
that it woul dnot be tight to read the expression 'persona
[iberty’ in Art. 21 in a narrowand restricted sense so

as to exclude those attributes of personal liberty which are
specifically dealt with in Art. 19(1). The attenpt of the
Court should be to expand, the reach and anbit of the
fundanental rights rather than attenuate their nmeaning and

cont ent by a process of judicial construction. The
wavel ength for conprehending the scope and anbit of the
fundanental rights has been set by the Court in R C
Cooper’ s case and - the approach of the Court in, the
interpretation of the fundanental rights nust now be in tune
with this wave | ength. The expression 'personal liberty’ in
Art. 21 is of the w dest anplitude and covers a variety of
rights which go to constitute the personal liberty of nan
and some of them have been raised to the status of distinct
fundanental, rights and given additional protection under

Art. 19(1). Thus Articles 19(1) and 21 are not nutually
exclusive. [669 B-670 A-H]

R C. Cooper v. Union of India [1973] 3 SCR 530 relied on
Shanbhu Nath Sarkar v. The State of Wst Bengal & Os.
appl i ed.

Har adhan Saha v. The State of West Bengal & Ors. foll owed.
This Court held in case of Satwant Singh that  persona
liberty within the neaning of Art. 21 includes with its
anmbit the right to go abroad and consequently no person can
be deprived of this right except ~according to procedure
prescribed by |aw Qovi ously, the procedure cannot be
arbitary, unfair or unreasonable. The observations in A K
CGopal an’s case support this view and apart from these
observations, even on principle, the concept of reasonable-
ness nust be projected in the procedure contenplated by Art.
21, having regard to the inpact of Art. 14 on Art.21. [671
A D GH

The decision of the mjority in A K Gopalan’s case
proceeded on the assunption that certain Articles in the
Constitution exclusively deal with specific mtters -and
where the requirenments of an article dealing wth the
particular matter in question are satisfied and there is no
infringement of the fundamental right guaranteed by that
Article, no recourse can be had to a fundanental right
conferred by another article. This doctrine of exclusivity
was overruled by a majority of the Court in R C.Cooper’s
case. The ratio of the majority judgnment in R C. ~ Cooper’s
case was explained in clear and categorical terms in Shanbhu
Nat h Sarkar’s case and foll owed i n Haradhan Saha’' s case and
Khudi Ram Das’s case. [672 B-C, G 673 Al

Shanbhu Nath Sarkar v. State of West Bengal [1973] 1 SCR 856
referred to

Haradhan Saha v. State of Wst Bengal & Os. [1975] 1 SCR
778 and Khudiram Das v. The State of West Bengal & Os.
[1975] 2 SCR 832 relied on.

The | aw nmust therefore be now taken to be well-settled that
Article 21 does not exclude Article 19 and that even if
there is a | aw prescribing procedure for depriving a person
of personal liberty and there is consequently no infringe-
ment of the fundamental right conferred by Art. 21, such | aw
ill so far as it abridges or takes away any fundanenta




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 154

right under Article 19 would have to neet the challenge of
that Article. Equally such law would be liable to be tested
with reference to Art. 14 and the procedure prescribed by it
woul d have to answer the requirenent of that Article. [673
A-G

The State of West Bengal v. Anwar Ali Sarkar [1952] SCR 284
and Kathi Raning Rawat v. The State of Saurashtra [1952] SCR
435 referred to.

Article 14 is a founding faith of the Constitution. It s
i ndeed the pillar on which rests securely the foundation of
our denocratic republic and, therefore, it

62 9
nmust not be subjected to a narrow, pedantic or |exicographic
appr oach. No attenpt should be nade to truncate its al

enbracing scope and neaning, for to do so would be to
violate its magnitude. Equality is a dynamc concept wth
many aspects and-di nensions and it cannot be inprisoned
within traditional and doctrinaire limts. [673 H 674 A
E.P. Royappa v. State of Tami | Nadu & Another [1974] 2
SCR 348 appli ed.

Equal ity and arbitrari nessare sworn-enenies; one belongs to
the rule of lawin a republic while the other to the whim
and caprice of an absolute nonarch. Article 14 strikes at
arbitrariness in State  action and ensures fairness and
equality ,of treatnent. The principle of reasonabl eness
which legally as well as philosophically, i's an essentia
el emrent of equality or non-arbitrariness pervades Article 14
i ke a broodi ng omi -presence and the procedure contenpl at ed
by Article 21 nust answer the test of reasonableness in
order to be in conformty with Article

14. 1t nmust be right and just and fair and not arbitrary,
fanci ful or oppressive.
[674 B-C

It is true that the Passports Act does not provide for
gi ving reasonabl e opportunity to the hol der of the passport
to be heard in advance before inpounding a passport. But
that is not conclusive of the question. |If the statute nmmke
itself clear onthis point, then no nore question arises

but even when statute is silent the lawmay in a given case
make an inplication and apply the principle. Naturaljustice
is a great humanising principle intended to invest law wth
fairness and to secure justice and over the years it ~ has
grown into a widely pervasive rule affecting large areas of
adm nistrative action. [674 F-G 675 A-B] Wsenman V.
Borneman [1971] A. C. 297 approved.

Schm dt v. Secretary of State for Home Affairs [1968] 112
Solicitor General 690 approved.

There can be no distinction between a qguasi -judicia
function and an administrative function for the purpose of
principl es of nat ur al justice. The aim of bot h
adm nistrative inquiry as well as the quasi-judicial enquiry
is to arrive at a just decision and if a rule of natura
justice is <calculated to secure justice or to put it

"negatively, to prevent mscarriage of justice, it s
difficult to see why it should be applicable to quasi-
judicial enquiry and not to administrative enquiry. |t nust
logically apply to both. It cannot be said that the
requirenments of fairplay in action is any the less in an
adm ni strative enquiry than in a quasi-judicial one.

Sonetimes an unjust decision in an admnistrative enquiry
may have far nore serious consequences than a decision in a
quasi -judicial enquiry and hence rules of natural justice
nmust apply, equally in an administrative enquiry which
entails civil consequences. [676 GH, 677 A

Rex v. ElectricityComm ssioners [1924] 1 K B. 171 referred
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to.

Rex v. LegislativeComittee of the Church Assenbly [1928]

1 K B. 411 and Ridge v. Baldwin[1964] A C. 40 referred
to.
Associ ated Cenment Comnpanies Ltd. v. P. N Sharma & Anr.
[1965] 2 SCR 366, State of Orissa v. Dr. Binapani [1967] 2
SCR 625 and A. K Kraipak & Os. v. Union of India & Os.
[1970] 1 SCR 457 relied.
The duty to act judicially need not be superadded but it may
be spelt out fromthe nature of the power conferred, the
manner of exercising it and its inpact on the rights of the
person affected and where it is found to exist the rules of
natural justice would be attracted. Fairplay in action
requires that in admnistrative proceedings also t he
doctrine of natural justice nust be held to be applicable.
[678 B-(C]

In re: H K (AnInfant) [1967] 2 QB. 617 and Schm dt v.
Secretary of State for Honme Affairs referred to

D F.O South-Kheri-v. Ram Sanehi Singh [1973] 3 S.C.C. 864
relied on

630
The lawis not well settled that even in an administrative
proceedi ng which involves civil consequences the doctrine of
natural justice must be held to be applicable. [680 A]
The power conferred onthe Passport Authority is to inpound
a passport and the consequence of inpounding a passport
woul d be to inpair the constitutional right of the hol der of
the passport to go abroad during the tinme that the passport
i s impounded. The passport can be inpounded only on certain
speci fied grounds set out in section 10(3) and the Passport
Authority would have to apply its mind to the facts and
circunst ances of a given case and deci de whether any of the
specified grounds exists which woul d Justify inmpounding of
the passport. The authority is also required by s. 10(5) to
record in witing a brief statement of the reasons for
maki ng the order inmpounding a passport and save in  certain
exceptional situations, the authority is obliged to’ furnish
a copy of the statement of reasons to the holder of the
passport. Were the Passport Authority which has inpounded
a passport is other than the Central Government a right of
appeal against the order impoundi ng the passport i's given by
section 11. Thus, the power conferred on the Passport
Authority to impound a passport is a quasijudicial power:
The rules of natural justice would in the circunstances  be
applicable in the exercise of the power of inpounding a
passport even on the orthodox view which prevailed prior to
A. K. Kraipak’'s case. The same result must followin view
of the decision in A K Kraipak’s case, evenif the power
to inpound a passport were regarded as administrative in
character, because it seriously interferes wi-t h t he
constitutional right of the holder of the passport. to go
abroad and entails adverse civil consequences. The argument
of the Attorney Ceneral however was that having regard to
the nature of the action involved in the inpounding of a
passport, the audi alterampartemrule nust be held to  be
excl uded because if notice were to be given to the hol der of
the passport and reasonabl e opportunity afforded to him to
show cause why his passport should not be inpounded he m ght
i Mmediately on the strength of the passport make good his
exit from the country and the object of inmpounding etc.,
woul d be frustrated. Now it is true that there nmay be cases
where, having regard to the nature of the action to be
taken, its object and purpose and the schene of the rel evant
statutory provision, fairness in action may war r ant
exclusion of the audi alteram partemrule. | ndeed, there
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are certain wellrecognised exceptions to the audi alteram
Partem rule established by judicial decisions. These

exceptions, do not in any way nilitate against the principle
which requires fair play in adnministrative action. The word
exception is really a m snomer because in these exceptiona

cases the audi alterampartemrule is held inapplicable not
by way of an exception to fairplay in action but because
nothing unfair can be inferred by not conferring an
opportunity to present or neet a case. The life of the |I|aw
is not logic but experience. Therefore, every | ega

proposition nust in the ultimte analysis be tested on M
touch-stone of pragmatic realism [680 B-F, H, 681 C F]

The audi alteram partem rule may, therefore, by the
experiential test, be excluded, if inporting the right to be
heard has the effect of paralysing the administrative
process or the need for pronptitude or the urgency of the
situation so demands. But, at the sanme time, it rmust be
renmenbered that thisis a rule of vital inmportance in the
field ' of ‘admnistrative law and it must not be jettisoned
save in very exceptional circunstances where Conpulsive
necessity  so-demands. It is a wholesone rule designed to
secure the rule of law and the Court should not be too ready
to eschew it inits application to a given case. The Court
must nake every effort to salvage this cardinal rule to the
maxi mum extent permissible in a given case. The aud

alteram partem rule is not cast in a rigid nmuld and
judicial decisions establish that it may stiffer situationa

nodi fi cati ons. The' core of it ~must, however, renain

nanely, that the person affected nmust have reasonable
opportunity’ of being heard and the hearing nust be a

genui ne hearing and not -an enpty public relations exercise.
It would, not therefore be right to conclude that the aud

alteramparten? rule is excluded nerely because the power to
i mpound a passport might be frustrated, if prior notice and
hearing were to be given to the person concerned before
i mpoundi ng his passport. The passport Authority may proceed
to i nmpound the passport wi thout giving any prior opportunity
to the person concerned to be heard, but as soon as the
order inpoundi ng

631

the Passport is nade, an opportunity of hearing, remedial in
aim should be given to himso that he may present his case
and controvert that of the

Passport Authority and point out why his passport shoul d not
be inpounded and the order inmpounding it ~recalled. Thi s
should not only be possible but also quite appropriate,
because the reasons for inmpounding the passport are required
to be supplied by the Passport Authority after the maki ng of
the order and the person affected would, therefore, be in a
position to make a representation setting forth his case and
pl ead for setting aside the action inpounding his “passport.
A fair opportunity of being heard follow ng i nmediately upon
the order inpounding the Passport would satisfy the mnmandate
of natural justice and a provision requiring giving of .« such
opportunity to the person concerned can and should be read
by inplication in the Passports Act. |If such a provision
were held to be incorporated in the Act by necessary
i mplication the procedure prescribed by the Act for
i mpounding a passport would be right, fair and just and
would not suffer from arbitrainess or unreasonabl eness.
Therefore, the procedure established by the Passport Act for
i mpoundi ng a passport nust be held to be in conformty wth
the requirenment of Art. 21 and does not fall foul of that
Article. [681 GH, 682 A-C, E-H 683 A-B]

In the present case, however, the Central Government not
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only did not give an opportunity of hearing of the
petitioner after naking the inmpugned order inpounding her
passport but even declined to furnish to the petitioner the
reasons for inpoundi ng her passport despite requests made by
her . The Central Governnment was wholly wunjustified in
wi t hhol di ng the reasons for inpounding the passport and this
was not only in breach of the statutory provisions but it
also anpbunted to denial of opportunity of hearing to the
petitioner. The order inmpounding the passport of the
petitioner was, therefore, clearly in violation of the rule
of natural justice enbodied in the maxi maudi alteram partem
and was not in conformty with the procedure prescribed by
the Act. The | earned Attorney Ceneral, however, nmde a
statement on behalf of the Government of India that the
CGovernment was agreeable to considering any representation
that may be made by the petitioner in respect of the
i mpoundi ng of her passport and giving her an opportunity in
the matter, and that the representation would be dealt wth
expeditiously " in _accordance wth |aw. Thi s st at enent
renoves the vice fromthe order inpounding the passport and
it can no longer be assailed on the ground that it does not
conply with the audi alterampartemrule or is not in accord
with the procedure prescribed by the Act. [683 C(

The lawis well settled that when a statute vests unguided
and unrestricted powerin an authority to affect the rights
of a person without' |aying down any policy or principle
which is to guide the authority,, in exercise of the power,
it would be affected by the vice of discrinination since it
woul d | eave it open to the authority to discrimnate between

persons and things simlarly situated. However, it is
difficult to say that the discretion conferred on the
passport authority is arbitrary or unfettered. There are

four grounds set out in section 10(3)(c) which would justify
the maki ng of an order inpounding a passport. [684C- D

The words "in the interest of the general public" cannot be
characteri sed as vague or undefined. The expression "in the
interest of the general public" has clearly a well / defined
neani ng and the Courts have often been call ed upon'to decide
whet her a particular action is in the interest -of genera
public or in public interest and no difficulty has been
experienced by the Courts in carrying out this  exercise.
These words are in fact borrowed ipsissima verba from Art
19(5) and it would be nothing short of heresay to accuse the
constitution makers of vague and | oose thinking. Sufficient
guidelines are provided by the Act itself- and the power
conferred on the Passport Authority to inpound a passport
cannot be said to be unguided or unfettered. NMNoreover the
exercise of this power is not nade dependent on._ the
subj ective opinion of the Passport Authority as regards the
necessity of exercising it on one or nore grounds stated in
S.10(3)(c), but the Passport Authority is required.to record
in witing a brief statement of reasons for inpounding the
passport and save in certain exceptional circunmstances,
supply a copy of such statenment of reasons to the person
affected so that the person concerned can challenge the
deci sion of the Passport Authority in appeal and the Appel-
late Authority can exani ne whether the reasons given by the
Passport Aut ho-

632
rity are correct and if so whether they justify the making
of the order inpounding the passport. It is true that when

the order inpounding the passport is made by the Centra
Covernment there is no appeal against it. But it nust be
renmenmbered that in such a case the power is exercised by the
Central CGovernment itself and it can safely be assuned that
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the Central Govt. will exercise the power in a reasonable
and responsible manner. \When power is vested in a high
authority like the Central Governnment abuse of power cannot
be lightly assunmed and in any event, if there is abuse if
the power the arns of the Court are |ong enough to reach it
and to strike it down. The power conferred on the Passport
Authority to inpound a passport under section 10(3) (c)
cannot be regarded as discrimnatory. [684-D-H, 685 A-C

The law on the point viz. the proper test or yard-stick to
be applied for determining whether a statute infringes a
particul ar f undanent al right, whil e adj udgi ng t he
constitutionality of a statute on the touchstone of
fundanental rights has undergone radical changes since the
days of A K CGopalan’'s <case [1950] SCR 88, which was
followed in Ram Singh and Ors. v. State of Delhi [1951] SCR
451 and applied in Naresh Shridhar Mrajikar & Os. v. State
of Maharashtra & Anr. [1966] 3 SCR 744, [685 D-G 686- B]

According to these decisions, the theory was that the object
and form of state action determ ne the extent of protection
which may be clainmed by an individual and the validity of
such action has to be judged by considering whether it is

"directly in respect ~of the subject covered by any
particular article of the Constitution or touches the said
article only incidentally or indirectly". The test to be

applied for determning the constitutional validity of state
action wth fundamental right therefore was : what is the
object of the authority in taking the action : What is the
subject matter of the action and to which fundamental right
does it relate ? This theory that "the extent of protection
of inportant guarantees, such asthe liberty of persons and
right to property, depend upon the form and object of the
state action not wupon its direct _operation upon t he
i ndividual's freedom held sway, in spite of three decisions
of the Supreme Court in Dwarkadass Srinivas v. The Shol apur
Weavi ng Co. Ltd. [1954] SCR 674; Express Newspaper (P)  Ltd.
JUDGVENT:

Ltd. & Os. v. Union of India [1962] 3 SCR 842 fornulating
the test of direct and inevitable effect or the doctrine of
intended and real effect for the purpose of adjudging
whether a statute offends a particular  fundamental  right.
However, it was only in R C. Cooper v. Union of India [1973]
3 SCR 530 that the doctrine that the object and formof the
State action alone determine the extent of protection that
may be clainmed by an individual and that the effect of the
State action on the fundanmental right of the individual is
irrelevant as laid down in Gopalan’s case was  finally
rejected. This doctrine is in substance and reality nothing
else than the test of pith and substance which (is applied
for determining the constitutionality of |egislation  where
there is conflict of |egislative powers conferred on Federa

and State legislatures with reference to legislative |lists.
[685 H 686 A-B, DDH, 687 A-E, F-G

The test applied since R C. Cooper’s case was as to what is
the direct and inevitable consequence or effect of the
i mpugned state action on the fundanental right of the
petitioner. It is possible that in a given case the pith
and substance of the State action nay deal with a particul ar
fundanental right but its direct and inevitable effect may
be on another fundamental right and in that case, the state
action would have to neet the challenge of the latter
fundanental right. The pith and substance doctrine | ooks
only at the object and subject matter of the state action

but in testing the validity of the state action wth
reference to fundanental rights, what the Courts nust
consider is the direct and inevitable consequence of the
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State action. Oherwi se the protection of the fundanenta
rights would subtly but surely eroded. [690 B-D

A K. Copalan v. State of Madras [1950] 2 SCR 88; Ram
Singh & Os. V. State of Delhi [1951] SCR 451; Naresh
Sridhar Marajkar & Ors. V. State of Maharashtra & Anr
[1966] 3 SCR 744 referred to. R C Cooper v. Union of
India [1973] 3 SCR 530; Dwarakadass Srinivas v. the Shol apur
and Weaving Co. Ltd. [1954] SCR 674; Express Newspaper (P)
Ltd. & Anr. v. Union of India, [1959] S.CR 12 and Saka
Papers (P) Ltd. & Ors. v. Union of

633

India [1962] 3 SCR 842; quoted with approval, Bennet Col eman
& Co. v. Union of India [1973] 2 SCR 757 appli ed.

The test formulated in R C. Cooper’s case nerely refers to
"“direct operation" or "direct consequence and effect" of the
State action on the fundanental right of the petitioner and
does not use the word "inevitable" in this connection. | f
the test were nmerely of direct or indirect effect, it would
be an open-ended concept and in the absence of operationa
criteria for judging "directness" it would give the Court an
unquesti onabl e di scretion to decide whether in a given case
a consequence or effect isdirect or not. Sone ot her
concept-vehicle would be needed to quantify the extent of
directness or indirectness in order to apply the test. And
t hat is supplied by the criterion of "inevitable"
consequence or effect adunbrated in the Express Newspaper
case (1959) SCR 12. This criterion helps to quantify the
extent of directness necessary to constitute infringenent of
a fundanental right.. Now, if the effect of State action on
a fundamental right  is directt and inevitable, then a
fortiorari it must be presuned to have been intended by the
authority taking the action and hence this doctrine of
direct and inevitable effect is described aptly as the
doctrine of intended and real effect. ~This is the test
whi ch nust be applied for the purpose of determ ning whether
section 10(3)(c), or the inmpugned order made under it is
violated of Art. 19(1)(a) or (g). ([698 C F]

Prima facie, the right which is sought to be restricted by
s. 10(3)(c) and the impugned order is the right to go abroad
and that is not naned as a fundamental right or included in
so many words in Art. 19(1)(a) of the Constitution. The
right to go abroad, as held in Satwant Singh Sawhney’'s case
[1967] 3 SCR 525, is included in "personal |iberty" ~wthin
the neaning of Art. 21 and is thus a fundanental right
protected by that Article. This clearly shows that there is

no underlying principle in the Constitution which, limts
the fundamental right in their operation to the territory of
I ndi a. If a fundanmental right wunder Art. (21 <can be

exerci sabl e outside India, there is no reason why freedom of
speech and expression conferred under 19(1)(a) cannot be so
exercisable. [690 H, 694 C D

Satwant Si ngh Sawhney v. D. Ramarat hnam  Asstt. Possport
Oficer, Govt. of India, New Delhi & Os., [1967] 3 SCR 525;
Best v. United States, 184 Federal Reporter (ed) p 131,
referred to. Dr. S. S. Sadashiva Rao V. Union of India
[ 1965] Mysore Law Journal p. 605 approved.

There are no geographical linmtations to freedomof speech
and expression guaranteed under Art. 19(1) (a) and this
freedom is exercisable not only in India but also outside
and if State action sets up barriers to its citizens’
freedom of expression in any country in the world, it would
violate Art. 19(1) (a) as nuch as if it inhibited such
expression wthin the country. This conclusion would on a
parity of reasoning apply equally in relation to fundanental
right to practise any profession or to carry on any
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occupati on, trade or business, guaranteed under Art.
19(1)(g). [694G H, 695 A

Freedomto go abroad incorporates the inportant function of
an ultimumrefuniumliberatis when other basic freedons are
ref used. Freedom to go abroad has nuch social value and
represents a basic human right of great significance. It is
in fact incorporated as in alienable hunman right in Article
13 of the Universal Declaration of Human Rights. But it is
not specifically named as a fundamental right in Art. 19(1)
of the Constitution. [696 C D

Kent v. Dulles, 357 US 116 : 2 L.ed 2d, 1204 referred to.
Even if a right is not specifically naned in Art. 19(1) it
may still be a fundanental right covered by sone clause of
that Article, if it 1is an integral part of a naned
fundanental right or partakes of the same basic nature and
character as that fundanental right. It is not enough that
a right claimed by the petitioner flows or emanates from a
nanmed fundamental right or that its existence, is necessary
in order to make the exercise of the naned fundanental right
neani ngf ul _and effective. Every activity which facilitates
the exercise of a named fundanental right is not necessarily
conprehended in that fundamental right, nor can it be
regarded as such nerely because it may not be possible
otherwi se to effectively exercise that fundanmental right.
634
What is necessary to be seemis and that is the test which
nmust be applied, whether the right clained by the petitioner

is an, integral ‘part of a naned fundamental right or
partakes of the sanme basic nature and character as the named
fundanmental, right is in reality and substance nothing but

an instance of the exercise of, the naned fundanental right.
If this be the correct test, the right to go abroad cannot
in all circunstances be regarded as included in freedom of
speech and expression. [697 DG
Kent v. Dulles, 357 US. 116. 2 L.ed 2d. 1204 :  Express
Newspapers (P) Ltd. & Anr. v. Union of India & Ors. [1959]
SCR 12; Sakal Papers (P) Ltd. & Os. v. Union of /India
[1962] 3 SCR 842; Bennet Coleman & Co. & Os. v. “Union of
India [1973] 2 SCR 757; Ramesh Thappar v. State of /Madras
[1950] SCR 594 referred to. Apthekar v. Secretary of State
378 US 500 : 12 L.ed 2d 992; Zanei v. Rusk 381 USI: 14 L.ed
2d 179 expl ai ned.
The theory that a peripheral or concomtant right which
facilitates the exercise of a naned fundanental right  or
gives its nmeaning and substance or makes its exercise
effective, is itself a guaranteed right included within the
naned fundamental right cannot be accepted. [701 B-C]
Al'l India Bank Enpl oyees’ Association v. National |ndustria
Tri bunal [1962] 3 SCR 269 appli ed.
The right to go abroad cannot therefore be regarded as
included in freedomof speech and expression guaranteed
under Art. 19(1)(a) on the theory of peripheral or
concomtant right. The right to go abroad cannot be treated
as part of the right to carry on trade, business  or
profession or calling guaranteed under Art. 19(1)(g). The
right to go abroad is clearly not a guaranteed right wunder
any clause of Article 19(1) and Section 10(3) (c) whi ch
aut horises imnposition of restrictions on the right to go
abroad by inpoundi ng of passport cannot be held as void as
offending Article 19(1)(a) or (g), as its direct and
inevitable inpact is on the right to go abroad and not on
the right of free speech and expression or the right to
carry on trade, business, profession or calling. [702 C E
But that does not nean that an order nmade under s. 10
(3) (c) may not violate Article 19(1)(a) or (g). Wuere a
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statutory provision enpowering an authority to take action
is constitutionally valid, action taken under it may offend
a fundanental right and in that event, though the statutory
provision is valid, the action nay be void. Therefore, even
though section 10(3)(c) is valid, the question would al ways
remain whet her an order rmade under it invalid as
contraveni ng a fundanental right. The direct and inevitable
effect of an order inpounding a passport may, in a given
case, be to abridge or take away freedom of speech and
expression or the right to carry on a profession and where
such is the case, the order would be invalid, unless saved
by Article 19(2) or Article 19(6). [702F-H

Nar endr a Kurrar & Os. v. Union of India &
Os., [1960] 2 SCR 375 referred to.

Though the inpugned order may be within the ternms of s.
10(3) (c), it must nevertheless not contravene any
fundanmental right and if it does, it would be void. Now,
even if an order inmpounding a passport is made in the

i nterests of public order decency or norality, the
restrictiion inposed by it my be so wde, excessi ve
di sproportionate to the mischief or evil sought to be

averted that it may be considered unreasonable and in that
event, if the direct and inevitable consequence of the order
is to abridge or take away freedom of speech and expression

it would be violative of Article 19(1)(a) and would
not be protected by Article 19(2) and the sane woul d, be the
position where the order is in the interests of t he
general public but it infringes directly and inevitably on
the freedom to carry on a profession in which case it

woul d contravene Article 19(1) (g) w thout being saved by
the provision enacted ion Article 19(6). [705 D-E]

6 35

The inpugned order, in the present case does riot Violate
either Art. 19(1)(a) or Art. 19(1)(g). Wat the inpugned
order does is to impound the passport of the petitioner and
thereby prevent her from goi ng abroad and at the date, when
i mpugned order was nmade, there.is nothing to show that the
petitioner was intending to go abroad for the purpose of
exerci sing her freedom or speech and expression or her right
to carry on her profession as a journalist. The direct and
i nevitable consequence of the inpugned order was to inpede
the exercise of her right to go abroad and not to interfere
with her freedom of speech and expression or her right to
carry on her profession. [706 F-Q

The petitioner is not justified in seeking to  limt the
expression "interests of the general public" to mtters
relating to foreign affairs. The argument that  the said
expression could not cover a situation where the presence of
a person is required to give evidence before a conmm ssion of
Inquiry is plainly erroneous as it seeks to cut down the
width and anplitude of the expression "interests- of the
general public,"” an expression which has a well recognised
| egal connotation and which is found in Article 19(5) as
well as Article 19(6). It is true that that there is always
a perspective within which a statute is intended to operate,
but that does not justify reading of a statutory provision
in a nmanner not warranted by the | anguage or narrowi ng down
its scope and meaning by introducing a limtation which has
no basis either in the, language or in the context of a
statutory provision Causes (d), (e) and (h) of S 10(3)
nmake it clear that there are several grounds in this section
which do not relate to foreign affairs. [709 B-F]

Moreover the present case is not one where the nmaxim
"expressio unius exclusio ulterius has any application at
all. [710-B-(C
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Rohtas Industries Ltd. v. S. O Agarwal & Anr., [1969] 3 SCR
108 @128 referred to.

OBSERVATI ON

It is true that the power under s. 10(3) (c) is rather a
drastic power to interfere with a basic human right, but
this power has been conferred by the legislature in public

interest and there is no doubt that it will be sparingly
used and that too, with great care and circunspection and as
far as possible. the passport of a person wll not be

i mpounded nerely on the ground of his being required in
connection wth a proceeding, unless the case is brought
within s. 10(3)(e) or sec. 10(3)(b). [710G H]

Ghani v. Jones [1970] | Q B 693 quoted with approval

An order inpounding a passport can be made by the Passport
Authority only if it is actually in the interests of the
general public to do so-and it is not enough that the
interests of the general public may be likely to be served
in future by the making of the order. 1In the present case,
it was not nmerely on the future likelihood of the interests
of the general public being advanced that the inpugned order
was nmade by the Central Government. ~The inpugned order was
made because, in the opinion of the Central Govt. the
presences of the petitioner was necessary for gi vi ng
evi dence before the Conmi ssion of Inquiry and according to
the report received by the Central Governnent she was likely
to leave India and that might frustrate or inpede to sone
extent the inquiries which were bei ng-conducted by the Com
m ssions of Inquiry. [711-C D

Krishna lyer, J. (concurring with Bhagwati, J.)

British Raj has frowed on foreign travels by Indian
patriotic suspects and.instances fromthe British Indian

Chapter may abound. |In many countries the
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passport and visa systemhas been used as potent | paper
curtain to inhibit illustrious witers, out st andi ng
statesnen, humani st churchnen and renowned scientists, if
they are dissenters, fromleaving their national frontiers.
Thi ngs have changed, ¢lobal awareness has dawned. The

Eur opean Conventi on on Human Ri ghts and bi I'at er a
under st andi ngs have made headway to wi den freedom of” trave
abroad as integral to liberty of +the person. And the
uni versal Declaration of Human Rights has proclaimed in
Article 13, that every one has the right to |eave any

country including his own, and to return to his country.
Thi s human planet is our single home, though geographically
variegated, «culturally diverse, politically pluralist in
sci ence and technol ogy conpetitive and co-operative in arts
and life-styles a lovely npsaic and, above all, suffused
with a cosmc unconsciousness of unity and i nter-

dependence. [717 B, C, D, E-F]

Viewed from another angle, travel abroad is a  cultura

enrichment which enabl es one’ s understanding of one’''s own
country in better light. Thus it serves national interest
to have its citizenry see other countries and judge one’'s
country on a conparative scale. [718 B]

The right of free novenent is a vital elenent of persona

liberty. The right of free novenent includes right to
travel abroad. Anong the great guaranteed rights life and
liberty are the first anmong equals, carrying a universa

connotation cardinal to a decent human order and protected
by constitutional arnour. Truncate liberty in Art. 21
traumatically and the several other freedons fade out
automatically. [720 A-B]

Personal liberty nmakes for the worth of the hunman person

Travel makes liberty worthwhile. life is a terrestria
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opportunity for unfolding personality rising to a higher
scale moving to fresh woods and reaching out to reality
which rmakes our earthly journey a true fulfilnent, not a
tale told by an idiot full of sound and fury signifying
nothing, but a fine frenzy rolling between heaven and earth.
The spirit of Man is at the root of Art. 21 Absent liberty,
ot her freedons are frozen. [721 C F]

Procedure which deals with the nodalities of regulating,
restricting or even rejecting a fundamental right falling
within Article 21 has to be fair, not foolish, carefully
designed to effectuate, not to subvert, the substantive
right itself. Thus, understood, ’'procedure’ must rule out
anyt hi ng arbitrary, freakish or bi zarre. What is
fundanental is life and liberty. Wat is procedural is the
manner of its exercise. This quality of fairness in the
process is enphasised by the strong word "establish" which
nmeans ’'settled firmy’ ,” not wantonly or whinmsically. [722
H, 723 A-B]

Procedure in-Article 21 neans fair, not fornmal procedure.
Law is reasonable |aw, not any enacted piece. As Art. 22
specifically spells out the -procedural safeguards for
preventive and punitive detention, a |law providing for such
detention should conformto Art. 22. It has been rightly
pointed out that for other rights formng part of persona

liberty, the procedural safeguards enshrined in Art. 21 are

avai | abl e. Q herwi se, as the pr ocedur al saf eguar ds
contained in Art. 22 will be available only in cases of
preventive and punitive detention the right to life, nore
fundanental than any other form ng part of personal |I|iberty
and paranmount to the happiness, dignity and worth of the
i ndi vi dual , will not be entitled to any procedur a

saf eguard, save such as a | egislature' s nmobod chooses. |[723
F-H

Kochunmi's case (AR 1960 SC 1080, 1093) referred.

Liberty of loconmotion into  alien territory cannot be
unj ustly forbidden by the Establishnent and passport
| egislation nust take processual provisions which accord
with fair norns, free fromextraneous pressure and, by and
| ar ge, conplying wth nat ur al justice. Unil'atera

arbitrariness, police dossiers, faceless affiants, ~ behind-
t he-back materials oblique notives and the inscrutable face
of an official sphinx do not fill the ’fairness,” bill. [726
D-E]

Article 21 clubs Ilife with liberty and when we interpret the
colour and content of 'procedure established by law, we
must be alive to the deadly peril of

637

life being deprived without mniml processual justice,
| egi sl ative cal | ousness despi si ng heari ng and fair
opportunities of defence. [726 F]

Sections 5, 6 and 10 of the inpugned |egislation. nust be
tested even under Art. 21 on canons of processual justice to
the people outlined above. Hearing is obligatory-neaningfu

hearing, flexible and realistic, according to circunstances’
but not ritualistic and wooden. |In exceptional cases -and
emergency situations, interimneasures nay be taken, to
avoid the mischief of the passportee beconming an. escapee
before the hearing begins. "Bolt the stables after the
horse has been stolen" is not a command of natural justice.
But soon after the provisional seizure, a reasonable hearing
nmust follow, to mninmse procedural prejudice. And when a
pronmpt final order is nmade agai nst the applicant or passport
hol der the reasons must be disclosed to him al nost
i nvariably save in those dangerous cases, where irreparable
infjury wll ensue to the State. A governnent which revels
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in secrecy inthe field of people’s liberty not only acts
agai nst denocratic decency but busies itself with its own

buri al . That is the witing on the wall if history were
teacher, nmenory our nentor and decline of liberty not our
unwi tting endeavour. Public power nust rarely hide its

heart in an open society and system [727 F-H
Article 14 has a pervasive processual potency and versatile

quality, equal i tarian in its soul and allergic to
di scrimnatory diktats. Equality is the antithesis of
arbitrariness. [728 A]

As far as question of extra-territorial jurisdiction in
foreign lands is concerned, it is a misconception. Nobody

contends that India should interfere with other countries
and their sovereignty to ensure free nmovenent of Indians in
those countries. Wat is nmeant is that the Governnent of
India should not prevent by any sanctions it has over its
citizens from noving within in any other country if that
other country has no objection to their travelling wthin
its territory. [728 C

In Copalans case it was held that Art. 22 is a self-
cont ai ned Code, however, ’'this has suffered supersession at.
the hands of R C. Cooper. [728 D

Sakal Newspapers [1962] 3 SCR 842, Cooper [1973] 3 SCR 530.
Bennet Coleman [1973] 2 SCR 759 and Shambu Nath Sarkar
[1973] 1 SCR 856 referred to.

The law is now settled that no article in Part Ill is an
island but Part of a continent, and the conspectus of the
whol e part gives the direction and correction needed for
interpretation of ‘these basic provisions. Man is not
di ssectible into separate linbs and, |I|ikew se, cardina
rights in an organic constitution, which nmake man hunan have
a synthesis. The proposition is indubitablethat Art. 21
does not, in a given situation exclude Art. 19 if both
rights are breached. It is a salutary thought that the
sunmt court should not interpret constitutional rights
enshrined in Part |1l to choke its life-breath or chill its
elan vital by processes of |legalism overruling the enduring
val ues burning in the bosonms of those who ‘won our
i ndependence and drew up our founding docunent. [728 F-G

729 A-B]
Hi gh constitutional policy has har noni sed i ndi vi dua
freedons with holistic community good by i nscribing

exceptions to Art. 19(1) in Art 19(2) to (6). Even so, what
is fundanental is the freedom not the exception. Mre im
portantly, restraints are permssible only to the _extent
they have nexus with the approved object. No verbal  |abels
but real values are the governing considerations in the
expl orati on and adjudi cation of constitutional prescriptions
and proscriptions. Governments conme and go, but the
fundanental rights of the people cannot be subject "to the
wi shful val ue-sets of political reginmes of the passing day.
[729 C D, 730 F]

Loconotion in some situation is necessarily involved in the
exerci se of the specified fundanental rights as an
associated or integrated right. Travel, simpliciter, is
peri pheral to and not necessarily fundanental in Art. 19
Free speech is feasible without novenent beyond country.
[ 731 B]

The delicate, vyet difficult, phase of the controversy
arrives where free speech and free practice of profession
are inextricably interwoven with travel abroad.
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One, has to viewthe proximate and real consequence of
thwarting transnational travel through the power of the
State exercised under s. 3 of the Passport Act read with ss.
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5 and 6. Associated rights totally i ntegrated with
fundanental rights nust enjoy the same inmunity. Three sets
of cases mght arise. First, where the | egi sl ative
provi sion or executive order expressly forbids exercise in
foreign lands of the-fundanental right while granting
passport. Secondly, there may be cases where even if the
order is innocent on its face, the refusal of permission to
go to a foreign country nay, with certainty and inmedi acy,
spell denial of free speech and professional practice or
busi ness. Thirdly, the fundamental right may itself enwonb
| oconotion regardl ess of national frontiers. The second and
third often are blurred in their edges and may overlap. [732
H, 733 A-C

Spies, traitors, smugglers, saboteurs of the health, wealth
and survival or sovereignty of the nation shall not be
passported into hostile soil to work their vicious plan
fruitfully. But ~when applying the Passports Act, Over-
breadt h, hyper-anxiety, reginentation conplex, and politica
m strust ~shall not sub-consciously exaggerate, into norbid
or neurotic refusal or wunlimted inmponding or fina
revocati on_ of passport, facts which, objectively assessed,
may prove trenmendous trifles.” That is why the provisions
have to be read down into constitutionality, tailored to fit

the reasonabl eness test -and humani sed by natural justice.
The Act willsurvive but the order shall perish for
reasons so fully set jout by Shri JusticeBhagwati . And

on this construction, the conscience of the Constitution
triunmphs over vagari ous governmental orders. [734 E-G H]
Kai |l asam J. (Dissenting)

The preanble to the Constitution provides that the people of
India have solemly resolved to constitute India into a
soverei gn, socialist, secular and denocratic republic and to
secure to all its citizens, justice, social, econonmc and
political, liberty of thought, expression, belief, faith and
wor ship, equality of status and of opportunity. Article 12
defines the State as including the Governnent and Parlianent
of India and the Government and the Legislature of 'each of
the States and of local or other authorities w'thin the
territory of India or under the control of the Governnent of
India. Article 13 provides that |aws that are inconsistent
with or in derogation of fundamental rights are to that ex-
tent void. Article 245(2) provides that no lTaw nmade by
Parlianment shall be deened to be invalid on the ground that

it would have extra territorial operation. I n° England
section 3 of the Statute of Westmnster declares that
Parliament has full power to mnmake |aws having extra

territorial operation. The following are the principles to
determ ne whether the provisions of a Constitution or a
Statute have extra territorial application

(a)An Act unless it provides otherw se applies only to/the
country concer ned.

(b) An Act of a Legislature will bind the subjects of the
realm both within and without if that is the intention of
the Legislature, which nmust be gathered fromthe | anguage of
the Act in question.

(c) Legislature nornally restricts operation of |egislation
to its own territories. However, on occasions |egislation
controlling the activities of its own citizens when they are
abroad may be passed.

Ni boyet v. N boyet 48 L.J.P.I. at p. 10 and Queen v. Janeson
and Others [1896] 2 QB. Division 425 at 430 referred to

(d) In the absence of an intention clearly expressed or to
be inferred fromits | anguage, or fromthe object or subject
matter or history of the enactnment, the presunption is that
Parliament does not design its statute to operate beyond the
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territorial limt of the country.

[738-E-F-H, 739 A, B, E, GH, 740 A, B, GH

Governor-CGeneral in Council v. Raleigh Investnent Co. Ltd.
A l.R (31) [1944] Federal Court 51, referred to.

Wall ace Brothers & Co. Ltd. v. Conmi ssioner of |ncone-Tax,
Bonbay, Sind and Bal uchistan [1945] F.C. R 65 and Mhammuad
Mohy-ud-din v. The King Enperor [1946] F.C R 94 referred
to.
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The application of Article 14 is expressly limted to the
territory of India Articles 15, 16, 17, 18, 20 and 22 by
their wvery nature are confined to the territory of India.
Articles 23 to 28 are applicable only to the territory of
India At any rate, there is no intention in these Articles
indicating extra-territorial ‘application. So also Articles
29 and 30 which deal-with-cultural and educational rights

are applicable only within the territory of India. Article
31 does not —expressly or inpliedly have any extra-
territorial application. It is possible that the right
conferred by Article 19(1)(a) may have extra-territoria
application. It is not likely, however, that the franmers of

the Constitution intended the right to assenble peaceably
and wthout arms or to formassociations or unions or to
acquire, hold and di spose of property, or to practise any
profession or to carry on any occupation, trade or business,
to have any extra-territorial application for such rights
would not- be enforced by the State outside the |Indian
territory. The rights conferred under Article 19 are
fundanental rights and Arts. 32& 226 provide, " that those
rights are guaranteed and can be enforced by the aggrieved
person by approaching this Court or the Hi-gh Courts. These
rights cannot be protected by the State outside its
territory and, therefore, there is a presunption that the
constitution nmakers woul d not have-intended to guarantee any
rights which the State cannot enforce. [742 H, 743 A-D E-F]
Virendra v. The State of Punjab and Another, [1958] SCR 308
referred to

It is nost unlikely that before the declaration “of /human
rights was pronulgated the framers of the Constitution
decided to declare that the fundanental rights conferred on
the citizens would, be avail able even outside India. Even
in the Arerican Constitution there is no nention of right to
freedom of speech or expressions as being avail able _outside
Amrerica. The | aw made under Article 19(2) to 19(6) i nposes
restrictions on the exercise of right of freedomof _speech
and expression etc. The restrictions thus inmposed mnornmally
would apply only within the territory of India unless the
| egislation expressly or by necessary inplication provides

for extra-territorial operation. |In the penal code, section
3 and 4 specifically provides that crinmes commtted by
citizens of India outside India are punishable. In- Article

19, however, there is no such provision expressly or by
necessary inplication. Secondly, a citizen cannot enforce
his fundanental rights outside the territory of India even
if it is taken that such rights are available outside the
country. Therefore, the contention of the petitioners that
by denying the passport the petitioner’s fundamental rights
guaranteed by Article 19 are infringed cannot be accepted.
[744 H, 745 A-D, 746 F-G H, 747 A

The inportant question which arises, is whether an Act
passed under Article 21 should also satisfy requirements of
Article 19. It has been decided by this ,Court in Gopalan’s
case that the punitive detention for offences wunder the
Penal Code cannot be challenged on the ground that it
i nfringes fundanental rights under Article 19. [747 E-F]
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The rights guaranteed under Article 19(1) are subject to
restrictions that nay be placed by Articles 19(2) to 19(6).
The right not to be deprived of life and personal liberty is
subject to its deprivation by procedure established 'by |aw.
In Gopalan’s case it was held that Article 19 dealt with the
rights of the citizens when he was free and would not apply
to person who had ceased to be free and has been either
under punitive or preventive detention. It was further held
that Article 19 only applied where a legislation directly
hit the rights enunerated in the Article and not where the
| oss of rights nentioned .in the Article was a result of the
operation of legislation relating to punitive or preventive
det enti on. The aforesaid ratio of CGopal an’s case has been
confirmed by this, Court in Ram Singh v. State of Delhi.
The view was again confirmed in the State of Bihar v.
kameshwar Singh. [749C, 750B-G

Ram Singh v. State of Delhi [1951] SCR 451 and State of
Bi har v. Kameshwar ' Singh [1952] SCR 889 relied on.

In Express Newspapers, the test laid dowmmn was that there
nmust be ‘a direct or inevitable consequences of the neasure
enacted in _theinmpugned Act and t hat
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it would not be Possible to strike down the |legislation as
havi ng that effect and operation. [751 B-(

Express Newspapers (P) Ltd. and another v. The Union of
India & Ors. [1959] 1 SCR 135 referred to.

In Hamdard Dawakhana’'s case it was held that it is not the
form or incidental infringenent that deter m nes t he
constitutionality of a statute but the reality or the
substance. [751 D

Handar d Dawakhana (Wakf) Lal Kuan v. Union of India [1960] 2
SCR 671 at page 691 and Kochunni v. The State of Madras
[1960] 3 SCR 887 referred to. Sakal Papers (P) Ltd. and
Os. v. The Union of India [1962] 3 SCR 842 distinguished.
In Sakal Paper’s Case the Court held that the order was void
as it violated Article 19(1)(a) and was not saved by Article
19(2). In that case the inpact of l|egislation under Article
21 on the rights guaranteed under Article 19(1) was not in
i ssue. [752 C- D

Khar ak Si ngh [ 1964] 1 SCR 332 relied on. Bank
Nati onal i sation [1970] 3 SCR 530 and Bennet Col eman [1973] 2
SCR 757 di sti ngui shed.

In Bank Nationalisation case the Court was only considering
the decisions that took the viewthat Articles 19(1)(f) and
31(2) were nutually exclusive. The basis for the conclusion
in Bank Nationalisation case is that Articles 19 and 31 are
parts of a single pattern and while Article 19(1)(f) enjoins
the right to acquire, hold and di spose of property, clause 5
of Article 19 authorises inposition of restrictions upon the
right. There nust be a reasonable restriction and Article
31 assures the right to property and grants protection
against the exercise of the authority of the State and
clause 5 of Article 19 and clauses 1 and 2 of Article 31
prescribe restrictions wupon the said action, subject to
which the right to property may be exercised. The case
specifically over-ruled the viewtaken in Gopalan's case
that the approach and formof the State action alone need to
be considered and the fact of |oss of fundamental rights of
the individual in general will be ignored. The entire
di scussion in Bank Nationalisation case related to the
inter-relation between Article 3 1 (2) and Article 19 (1)
(f) Certain passing observations have been nade about the
l'iberty of persons. However, there is no justification for
holding that the case is an authority for the proposition
that the legislation under Article 21 should also satisfy
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all the fundanental rights guaranteed under Article 19(1).
Article 21 is related to deprivation of life and persona

liberty and it has been held that it is not one of the
rights enumerated in Article 19(1). That the decision in
Bank Nationalisation case so far as it relates to Articles
19(1) and 21 is In the nature of obiter dicta. The Court
had not applied its mnd and, decided the specific question

The observations were general and casual observations on; a
point not calling for decision and not obviously argued
before it cannot be taken as an authority on the proposition
in question. The Court cannot be said to have declared the
law on the subject when no occasion arose for it to,
consi der and decide the question. The judgnent proceeded on
sonme erroneous assunptions. . It was assuned by the judgnent
that the majority of the Court in Copalan's case held that
Article 22 being a conplete code relating to preventive
detention the validity of an order of detention nust be
determned directly according to the terns within the four
corners of that Article. The said statenment is not borne

out fromthe record of the judgment in Gopal an’s case. | f
the obiter dicta based on the wong assunption is to be
taken as the correct positioninlaw it wuld lead to
strange results. if Articles.
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19(1) (a) to (e) and (g) are attracted in the case of
deprivation of personal liberty under Article 21, a punitive
detention for an offence commtted under I.P.C., such as
theft, cheating or ' assault would be illegal, for the
reasonable restrictions in theinterest of  public order
would not cover the said offences. There can be no

di stinction between the punitive detention and preventive
detention. Observation in Bank Nationalisation case that a
| egislation wunder Article 21 should also satisfy the
requirenments of Article 19 cannot be taken as correct. |aw.
[754 GH, 756 D-E, 757 CGE, GH, 758 A-B, C, 759 A E-F]
Chiranjit Lal Chowdhuri [1950] SCR 869, The State of @ West
Bengal V. Subodh Gopal [1954] SCR 587, State of Bonbay v.
Bhanji Munji [1953] 1 SCR 777, Dabu Barkya Thakur 'v. /State
of Bombay, [1961] 1 SCR 128, Snt. Sitabati Debi” & Anr. v.
State of We$ Bengal [1967] 2 SCR 940 and K. K Kochunni
[1968] 3 SCR 887 referred to.

In S. N Sarkar’s case also, the majority held that Article
22 was a self-contained Code. The viewtaken in this case
also suffers fromthe same infirmties referred to in the
Bank Nationalisation case. |In Khudi Ram s case also this
Court erroneously stated that Gopal an’s case has taken the
view that Article 22 was a conplete code. [759 F-H, 760 A-B]
In Additional District Mgistrate, Jabal pur, Chief Justice
Ray held that Article 21 is the "rule of lawregarding /'life
and liberty and no other rule of law can have separate
exi stence as a distinct right. Justice Beg observed that
Copalan’s case was nerely cited in Cooper’'s case for
illustrating a line of reasoning which was held to be
incorrect in determining validity of |aw The question
under consideration was whether Articles 19(1)(f) and 31(2)
wer e nmutual Iy excl usive. The Ilearned Judge did not
understand the Cooper’'s case as holding that effect of
deprivation of rights outside Article 21 will also have to
be consi dered. [760D F-H

In Bennet Col eman’s case, the Court held that though Article
19(1) does not mention the freedomof press it is settled
view of the court that freedom of speech and expression
includes freedom of press and circulation. In that case
also the question whether Articles 21 and 19 are nmutually
exclusive did not arise for consideration. Bennet Col eman’ s
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case. Express Newspapers Case, and Sakai Newspapers case
were all concerned with the right to freedomof the press
which is held to formpart of the freedom of speech and
expression. [761 G H]

Conmmonweal t h of Australia v. Bank of New South Wales [1950]
A.C. 235 referred to.

The Passport Act provides for issue of passports and trave
docunents for regulating the departure from India of
citizens of |India and other person. Since the said Act
conplies with the requirenents of Article 21 i.e. conpliance
with procedure established by law, its validity cannot be

chall enged. If incidentally the Act infringes on the rights
of a citizen under Article 19(1) of the Act, it cannot be
found to be invalid. The pith and substance rule will have

to be applied and unless the rights are directly affected,
the challenge will fail. [763 A-B]

The procedure established by l.aw does not mean procedure,
however, fantastic and oppressive or arbitrary which in

truth and reality is no procedure at all. Section 5 of the
Act provides for applying for passports or travel docunents
etc. and the procedure for passing  orders thereon. The
authority can either grant passport or can refuse it. In

case the authority refuses'to grant it; it is required to

record in witing a brief statenent of his reasons which are
to be furnished to/'the person concerned unless the authority
for reasons specified in sub-section (3) refuses to furnish
a copy. Section 6 provides that the refusal to give an
endorsenent shall ‘be on one or other grounds nmentioned in
sub-sections (2) to (6). Section 10 enables the Passport
authority to vary or cancel the-endorsenent on a passport.
Section 10(3)
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provi des the reasons for which a passport may be inpounded.
Again reason’, are required to be furnished to the person
concerned on demand except if the, Passport Authority is of
the opinion that it wll mnot be in the interest of
sovereignty and integrity of India, security of India,
"friendly relations of India with any. foreign country or in
the interest of the general public to furnish such a' copy.
Section 11 provides for an appeal except when the order is
passed by the Central CGovernnent. [764 CE, 765 A-QG

The Legislature by maki ng an express provision my deny a
person the right to be heard. Rules of natural justice
cannot be equated with the fundamental rights. Their aimis
to secure justice and to prevent miscarriage of justice.
They do not supplant the |aw but supplenent it. If a
statutory provision can be read consistently with the
principles of natural justice the court should do so but if
a statutory provision that specifically or by necessary
i mplication excludes the application of any rules of natura

justice this Court cannot ignore the nmandate  of t he
legislature or the statutory authority and read into the
concerned provision the principles of natural justice. To a
[imted extent it nmay be necessary to revoke or to inpound a
passport without notice if there is real apprehension that
the holder of the passport may |eave the country if he
becomes aware of any intention on the part of the Passport
Authority or the GCovernment to revoke or inpound the
passport but that itself would not justify denial of an
opportunity to the hol der of the passport to, state his case
before the final order is passed. The |legislature has not
by express provision excluded the right to be heard. [768 F-
H, 769 A-B]

Purtabpur v. Cane Commi ssioner, Bihar [1969] 2 SCR 807 and
Schmidt v. Secretary of State, Hone Affairs [1969] 2 Ch. 149
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referred to

A passport nmay be inmpounded without notice but before any
final order is passed, the rule of audi alteram partem
woul d apply and the hol der of the passport will have to be
hear d. The petitioner has a right to be heard before a
final order under section 10(3)(e) is passed. Earlier, the
courts had taken a viewthat the principle of natura

justice is inapplicable to adm nistrative orders. However,
subsequently, there 1is a change in the judicial opinion
The frontier between  judi ci al and quasi -j udi ci a

det erm nati on on the one hand and an executive or
adm ni strative determnation on the other has becone
blurred. The rigid viewthat principles of natural justice
apply only to judicial and quasi-judicial acts and not to
adnmi ni strative acts no longer holds the field. The court is
not intended to sit in appeal over the decision of the
CGover nrrent . The deci sion of the Government under section
10(3)(c) is subject to a limted judicial scrutiny. [770 A-
F, H 771 A 772 B-D

H K “(Ar infant) [1967] 2 QB. 617 at p. 630 Barium
Cheni cal s Ltd. v. Conpany Law Board [ 1966]

Supp. SCR 311, Rohtas Industries Ltd. v. S. D. Agar wal ,
[1969] 3 SCR 103 and U. P. Electric Co. v. State of UP

[ 1969] 3 SCR 865 foll owed.

The provision enpowering the Governnent not to disclose the
reasons for inpounding etc. is valid. ~ The Governnent is
bound to give opportunity to the bolder of the passport
before finally revoking it or inpounding it. The
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cases in which the authority declines to furnish reasons for
maki ng an order would be extremely rare. 1In case where the
CGovernment itself passes an order it should be presunmed that
it would have nade the order after careful scrutiny. " If an

order is passed by the Passport Authority an appeal is pro-
vided. In the present case, there is no reason in declining
to furnish to the petitioner statement of reasons for
i mpoundi ng the passport. [772 H, 773 A-D, H 774 A

In view of the statenent of the Attorney General ‘that the
petitioner mght neke a representation in respect of the
i mpoundi ng of passport and that the representations would be
dealt wth expeditiously and that even if the inmounding of
the passport is confirmed it will not exceed a period of 6
nonths, it is not necessary to go into the nerits of the
case any further. [776 B-(

&

ORIG NAL JURISDICTION : Wit Petition No. 231 of 1977.

(Under Article 32 of the Constitution of India). /Madan
Bhatia and D. Goburdhan for the Petitioner

S. V. Qupt e, Attorney Ceneral, Soli J. Sor abj ee,
Additional Sol. Genl. of India, R N Sachthey and K. N
Bhatt for the Respondents.

Rain Panjwani, Vijay Panjwani, Raj Panjwani, S. K Bagga &
Ms. S. Bagga for the Intervener

The foll owi ng Judgnents were delivered

BEG C.J. The case before us involves questions relating to
basic human rights. On such questions | believe that
multiplicity of views giving the approach of each menber of
this Court is not a disadvantage if it clarifies our not
infrequently differing approaches. It should enable al
interested to appreciate better the significance of our Con-
stitution.

As | am in general agreement wth ny |earned brethren
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Bhagwati and Krishna lyer. | wll endeavour to confine ny
observations to an indication of my own approach on sone
matters for consideration now before us. This seens to ne
to be particularly necessary as ny | earned brother Kail asam

who has also given Us the benefit of his separate opinion

has a sonmewhat different approach. | have had the advant age
of going through the opinions of each of my three |earned
br et hren.

It seems to ne that there can be little doubt that the right
to travel and to go outside the country, which orders
regul ati ng i ssue, suspension or inpounding, and cancell ation
of passports directly affect, nmust be included in rights to
"personal liberty" on the strength of decisions of this
Court giving a very wide anbit to the right to persona

liberty (see : Satwant Singh Sawhney v. D. Ramarathnam

Assi stant Passport Oficer, Governnent of India, New Del hi &
Os., (1) Kharak Singh v. State of UP. & Os. (2).

(1) [2967] 3S.C R 525.

(2) [1964] 1 S.C R 332
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Article 21 of the Constitution reads as follows:
"Protection of life and personal I|iberty. No
person ~shall~ be deprived of his life or
personal |iberty except according to procedure
est abl i shed by | aw

It, is evident that Article 21, though so framed as to

appear as a shield operating negatively against executive
encroachment over something covered by that shield, is the
| egal recognition of both the protection or the shield as
well as of what it protects which |ies beneath that shield.
It has been so interpreted as long ago as in A~ K. Gopal an
v. State of Madras, (1) where, as pointed out by me.in Addi-
tional District Magistrate, Jabalpurv. S S. Shukla and
others(2) with the help of quotations from judgnents of
Patanjli Sastri, J. (fromp. 195 to 196), Mahajan ' J. (p.
229-230), Das J. (295 and 306-307). | may add to the
passages cited there sonme fromthe judgnent of Kania Chief
Justice who also, while distinguishing the objects and
natures of articles 21 and 19, gave a w de enough scope to
Art. 21.

Kania CJ said (at p. 106-107)

"Deprivation (total | 0ss) of per sona
liberty, which inter alia includes the  right
to eat or sleep when one likes or to work - or
not to work as and when - one-pleases and
several such rights sought to be protected by
the expression 'personal liberty in article
21, is quite different fromrestriction (which
is only a partial control) of the right to
nove freely (which is relatively a mnor right
of a citizen) as safeguarded by article  19(1)
(d). Deprivation of personal l|iberty has not
the same neaning as restriction of free
noverment in the territory of India. This is
made cl ear when the provisions of the Crimnal
Procedure Code in Chapter VIII relating to
security of peace or nmintenance of public
order are read. Therefore article 19 (5)
cannot apply to a substantive | aw depriving a

citizen of personal liberty. | amunable to
accept the contention t hat t he wor d
"deprivation’ i ncludes wthin its scope

"restriction” when interpreting article 21.
Article 22 envisages the law of preventive
det enti on. So does article 246 read wth
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Schedul e Seven, List I, Entry 9, and |IList
I1l, Entry 3. Therefore, when the subject of
preventive detention is specifically dealt
with in the Chapter on Fundanental Rights | do
not think it 1is proper to consi der a
legislation permtting preventive detention
ct with the rights nmentioned in
article 19(1). Article 19(1) does not purport
to cover all aspects of liberty or of persona
liberty. In
(1) [ 1950] SCR 88.
(2) [1976] Suppl. SCR 172 at 327.
645
that article only certain phases of liberty
are dealt wth. "Personal liberty’ would
primarily mean |liberty of the physical body.
The rights given under article 19(1) do not
directly cone under that description. They
are rights which acconpany the freedom or
liberty of the person. By their very nature
they are freedons of a person assuned to be in
full possession of his personal liberty. |
article 19 is considered to be the only
article safeguarding personal |iberty severa
wel | -recognised_ rights, as for instance, the
right to eat or drink, the right to work,
play, 'swim and nunerous other rights and
activities and even the right tolife will not
be deenmed protected under the Constitution. |
do not think that is the intention. It seens
to ne inproper-to read article 19 as dealing
with the sane subject as article 21. Article
19 gives the rights specified thereinonly to
the citizens of India while article 21 is
applicable toall persons. The word citizen
is expressly definedin the Constitution to
i ndi cate only a (certain section  of the
i nhabi tants of I.ndi a. Mor eover , t he
protection given by- article 21 is very
general . It is of ’law --whatever t hat
expression is interpreted to nmean. ~The |egis-
lative restrictions on the lawmaking powers
of the legislature are not here prescribed in
detail as in the case of the rights specified
in article 19. In my opinion therefore
article 19 should be read as a -separate
conplete article".
In that case, Mukherjea J., after conceding that the rights
given by article 19(1) (d) would be incidentally contravened
by an order of preventive detention (see p. 261) and
expressing the opinion that a w der significance was given
by Blackstone to the term" personal liberty", which nay
include the right to |oconotion, as M. Nambiar, |earned
Counsel for A. K GCopal an, wanted the Court to infer, gave a
narrower connotation to "personal |iberty", as "freedomfrom
physi cal constraint or coercion" only. Mikherjea, J., cited
Dicey for his nore restrictive viewthat "personal |[|iberty"
would rmean : "a personal right not to be subjected to
i mprisonnent, arrest or other physical <coercion in any
manner that does not admt of legal justification". He then
sai d
"It is, in my opinion, this negative right of
not being subjected to any form of physica
restraint or coercion that constitutes the
essence of personal Iliberty and not nmere

as

in confl
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freedom to nove to any part of the Indian
territory".

After referring to the views of the Drafting Conmmittee of
our Constitution Mikherjea, J., said : (p. 963)
"It is enough to say at this stage that if the
report of the Drafting Committee is an

appropriate mat eri al upon whi ch the
i nterpretation of t he wor ds of t he
Constitution- could be based, it certainly

goes against the contention of the applicant
and it shows that the words used in article
19(1) (d) of the Constitution do not mean the
sanme thing as the expression

3-119SCl/ 78

646

personal liberty in article 21 does. It is
wel | “known 't hat the word ’'liberty’ standing by

itself ~has been given a very w de neaning by
the Supreme Court of the- United States of
Aneri ca. It ~includes not only per sona
freedom from physical restraint but the right
to the free use of one’s own property and to

enter into free contractual relations. 1In the
Indian Constitution, on the other hand, the
expr essi on ' per sonal liberty’ has been
deliberately wused to restrict it to freedom
from | physical restraint of per son by

i ncarceration or otherwse".

Fazal Ali, J., however, said (at p. 148)

"To my mnd, the schene of the Chapter dealing
with t he f undanent al rights does not
contenplate what is attributed to it, " nanely,
that each article is a code by itself and is

i ndependent of the others. lnmy opinion it
cannot be said that articles 19, 20, 21 and22
do not to sone extent overlap each other. The
case ofa person who is convicted of an
offence will cone under article 20 and 21 and
al so under article 22 so far as his arrest and

det ention in cust ody - before trial are
concer ned. Preventive detention, ~which is
dealt wth in article 22, —also amunts to
deprivation of personal liberty which is

referred to in article 21, and is a violation
of the right of freedom of novenment dealt with
in article 19(1) (d). That there are other
i nstances of overlapping of articles in the
Constitution may be illustrated by reference
to article 19(1) (f) and article 31 both of
which deal with the right to property and to
sonme extent overlap each other".
As has been pointed out by ny |l earned brother Bhagwati, by
detailed references to cases, such as Haradhan Saha v. The
State of West Bengal & Ors(1) and Shanmbhu Nath Sarkar - v.
State of West Bengal (2) , the viewthat Articles 19 and 21
constitute water tight conpartnents, so that all aspects of
personal |iberty could be excluded fromArticle 19 of the
Constitution, had to be abandoned as a result of what was
held, by a larger bench of this Court in R C.  Cooper V.
Union of India(3), to be the sounder view. Therefore, we
could ,neither revive that overrul ed doctrine nor could we
now hol d that inpounding or cancellation of a passport does
not inpinge upon and affect fundanmental rights guaranteed,
by the Constitution. | may point out that the doctrine that
Articles 19 and 21 protect or regulate flows in different




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 32 of 154

channel s, which certainly appears to have found favour in
this Court in A K Copalan's case (supra), was laid down in
a context which was very different fromthat in which that
approach was displaced by the sounder view that t he
Constitution nmust be read as an integral whole, wth
possi bl e over-lappings of the subject matter of what s
sought to be protected by its various provisions par-
ticularly by articles relating to fundanental rights.

(1) [1975] 1 SCR778.

(2) [1973] 1 SCR 856.

(3) [21973] 3 SCR 530.
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In A K Copalan's case (supra), what was at issue was
whet her the tests was valid procedure for deprivation of
personal |iberty by preventive detention nust be found
exclusively in Article 22 of the Constitutions or could we
gather fromouts de it al'so elenents of any "due process of
l aw' and use themto test the validity of a law dealing wth
preventive det ention. Qur Consti tution- makers, whi | e
accepting a departure, fromordinary norns. by permitting
maki ng of |laws for preventive detention without trial for
special reasons in exceptional situations also provided
quite elaborately, in Article 22 of the Constitution
itself,’” whit requirenments such law, relating to preventive
detention, nust satisfy. The procedural  requirenents of
such |aws separately formed parts of ‘the guar ant eed
fundanental rights. Therefore, whenthis Court was called
upon to judge the validity of ~“provisions relating to

preventive detention it laid down, in Gopalan s case
(supra), that the tests of "due process", with regard to
such laws, are to be found in Article 22 of t he

Constitution, exclusively because this article constitutes a
sel f-contai ned code for laws of this description. That was,
in ny view, the real ratio decidendi ~of GCopalan’s case

(supra). It appears to ne, with great respect, that other
observations relating to the separability of the / subject
matters of Articles 21 and 19 were nmere obiter dicta. They

nmay have appeared to the majority of |earned Judges in
Copal an’s case to be extensions of the logic they adopted
with regard to the rel ationship between Article 21 and 22 of
the Constitution. But, the real issue there was whether

in the face of Article 22 of theConstitution, whi-ch
provides all the tests of procedural validity of alaw

regul ating preventive detention other tests could be im
ported fromArticle 19 of the Constitution or el sewhere into
"procedure established by law'. The majority view was that
this could not be done. | think, if | my venture to
conj ecture what opinions | earned Judges of this Court would
have expressed on that occasion had other types of law or
other aspects of personal liberty, such as those /which
confronted this Court in either Satwant Singh' s case (supra)
or Kharak Singh's case (supra) were before them the sane
approach or the same | anguage woul d not have been adopted by
them It seens to ne that this aspect of Gopalan’s case
(supra) is inportant to renenber if we are to correctly
understand what was laid down in that case.

| have already referred to the passages | cited in A D. M
Jabai pur’s case (supra) to show that, even in Gopal an’s case
(supra), the mpjority of judges of this Court took the view
that (the anbit of personal liberty protected by Article 21
is wde and conprehensive. |t enbraces both substantive
rights to personal liberty and the procedure provided for
their deprivation. One can, however, say that no question
of "due process-of law' can really arise apart from
procedural requirenents of preventive detention |laid down by
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Article 22, in a case such as the one this Court considered
in Gopalan’s case (supra). The clear neaning of Article 22
is that the requirenents of "due process of law', in cases
of preventive detention, are satisfied by what is, provided
by Article 22 of the Constitution itself. This article in-
dicates the pattern of "the procedure established by |aw
for cases of preventive detention.
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Questions, however, relating to either deprivation or
restrictions of personal liberty, concerning laws falling
outside Article 22 remmined really unanswered, strictly
speaking, by Copalan’'s case. |If one may so put it, the

field of "due process" for cases of preventive detention is
fully covered by Article 22, but other parts of that field,
not covered by Article 22, are "unoccupied" by its specific
provi si ons. |  have no doubt that, in what may be called
"unoccupi ed" portions of the vast sphere of per sona
l'i berty, the substantive as well ‘as procedural |aws nade to
cover them nmust satisfy the requirenments of both Articles 14
and 19 of the Constitution.

Articles dealing with different fundanental rights contained

in Part Ill of the Constitution do not represent entirely
separate streams of  rights which do not mingle at nany
poi nt s. They are all parts of an integrated scheme in the
Constitution. Their ~waters must mix to constitute that

grand flow of uninpeded and inpartial Justice (social,economc
and political), Freedom (not only of thought, expression,beli ef,

faith and worship,  but also of  association, novenent,
vacati onor occupation as well ~as of acquisition and
possessi on of reasonable property), of Equality (of status
and of opportunity, which inply absence of unreasonable or
unfair di scrimnation between individuals, groups and
classes), and of Fraternity (assuring dignity of t he
i ndividual and the unity of the nation), which our Con-
stitution visualises. Isolation of various aspects of hunman
freedom for purposes of their ~protection, is  neither
realistic nor beneficial but would defeat the very objects
of such protection.

We have to renenber that the fundanental rights protected by
Part 111 of the Constitution, out of which Articles 14, 19
and 21 are the nost frequently invoked, formtests of the
validity of executive as well as |egislative actions when
these actions are subjected to judicial scrutiny. W cannot
di sable Article 14 or 19 fromso functioning and hold those
executive and | egislative actions to which they could apply
as unquestionabl e even when there is no energency to shield
actions of doubtful Ilegality. These tests are, in ny
opi ni on, avail abl e to us now to det er m ne the
constitutional validity of Section 10 (3) (c) of the Act as
well as of the inmpugned order of 7th July, 1977,  passed
against the petitioner inmpounding her passport_"in the
i nterest of general public" and stating that the Governnent
bad decided not to furnish her with a copy of reasons and
claimng imunity from such disclosure under section 10(5)
of the Act.

I have already nentioned sonme of the authorities relied
upon by ne in AL D. M Jabal pur v. S. Shukla (Supra), while
di scussing the scope of Article 21 of the Constitution, to
hold that its anbit is very wide. | will nowindicate why,
inm view, the particular rights claimed by the petitioner
could fall wthin Articles 19 and 21. and the nature and
origin of such rights.

Mukerji J., in Gopalan’s case (supra) referred to the
cel ebrated comentaries of Blackstone on the Laws of
England. It is instructive to reproduce passages fromthere
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even though juristic reasoning nay have travelled today

beyond the stage reached by it when Bl ackst one
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wr ot e. Qur basic concepts on such matters, stated there,

have provi ded the foundations on whi ch subsequent

superstructures were raised. Some of these foundations,

fortunately, remain intact. Bl ackstone said
"This law of nature, being coeval with
manki nd, and dictated by God hinself, is of
course superior in obligation to any other
It is binding over all the globe in all coun-
tries, and at all times : no human | aws are of
any validity, if contrary to this; and such of
them as are valid derive all their force and
all their-authority, mediately or imediately,
fromthis original."

The identification of ~natural law with Divine wll or
di ctates of God may have, quite understandably, vanished at
a tinme when nen see God, if they see one anywhere at all, in

the highest qualities inherent in the nature of Man hinsel f.
But the -idea of a natural lawas ~a norally inescapable
postulate of a just order, recognizing the inalienable and
i nherent rights of all men (which termincludes wonen) as
equal s before the | aw persists. 1t is, | think, enbedded in
our own Constitution. | do not think that we can reject
Bl ackstone’s theory of natural rights as totally irrelevant
for us today.
Bl ackst one propounded his phil osophy of natural or absolute
rights in the following termnms :
"The absolute rights of nman, considered as a
free agent, endowed with discernment to know
good from evil, and with power of « choosing
those neasures whi ch appear to himto be nost
desirable, are wusually sumred up in one
gener al appel lation, ~and denoni nated t he
natural liberty of ~mankind. This  natura
liberty consists properly in a power of acting
as one thinks fit, without any restraint or
control, unless by the | aw of nature; being a
right inherent in us by birth,and one of the

gifts of God to man at his creation, when
endued himwith the faculty of free will. ~ But
everyman, when he enters into society, ~gives
up a part of his natural Iliberty, as -the
price of so valuable a purchase, and, in

consi deration of receiving the advantages of
mut ual comerce, obliges hinself to conformto
those |laws, which the community  has thought
proper to establish. And this species of
| egal obedience and confornmity is infinitely
nore desirable than that wll and savage
liberty which is sacrificed to obtain it. For
no man that considers a monment would wish to
retain the absolute and uncontroll ed power  of
doi ng what ever he pl eases; the consequence  of
which is, that every other man woul d al so have
the same power, and then there would be no
security to individuals in any of t he
enjoyments of life. Political, therefore, or
civil liberty, which is that of a nenber of
society, is no other than natural liberty so
far restrained by human | aws (and no farther)
as is necessary and expedient for the genera
advant age of the public.

650
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The absolute rights of every Engl i shrman
(which, taken in a political and extensive
sense, are usually called their liberties), as
they are founded on nature and reason, so they
are coeval with our form of Government; though
subject at times to fluctuate and change;
their establishment (excellent as it is) being
still human.

* * * And these may be reduced to three
principal or primary articles; the right of
personal security, the right of per sona
liberty, and the right of private property,
because, as there is no other known nethod of
conpul sion,  or abridging man's natural free
will, but-by an infringenment or dimnution of
one or other of these inmportant rights, the
preservation of these, involate, may justly be
said toinclude the preservation of our civi
imunities in their |argest and nost extensive
sense.

I. The right of personal security consists

in a person’s | egal and uni nt errupt ed
enjoynment of his life, his linbs, his body,
his healthand his reputation.

I1.Next to personal security, the law of
Engl and regards, asserts, and preserves the
per sonal liberty of i ndi vi dual s. Thi s
personal liberty consists in the power of
| ocomotion, of changing situation, or nmnoving
one’'s person to whatsoever place one’'s own
inclination nay direct, w thout ~inprisonnment
or restraint, unless by due course of |aw
Concerning which we may nmake the  same
observations as upon the preceding article,
that it is a right-strictly natural; that the
| aws of Engl and have never abridged it w thout
sufficient cause; and that, in this kingdom
it cannot ever be abridged at the nere
di scretion of the magistrate, wthout the
explicit permssion of the | aws.

[11. The third absolute right, inherent in
every Englishman, is that of property; which
consists in the free wuse, enjoynent, and
di sposal of all his acquisitions, w thout —any
control or diminution, save only by the | aws
of the land, The original of private property
is probably founded in nature, as wi'll be nore
fully explained in the second book of. the
ensui ng conmment ari es; but certainly the
nodi fications under which we at present/ find
it, the nmethod of conserving it in the present
owner, and of translating it fromman to man
are entirely derived fromsociety; and are

some of those civil advantages, in exchange
for which every individual has resigned a part
of his natural liberty."

I  have reproduced from Bl ackst one whose ideas may appear
somewhat quaint in an age of irreverence because, although

| know that nodern jurisprudence conceives of all rights as
rel ative or as products of particular soci oeconom c orders,
yet, the idea that nan, as man, norally has certain inherent
natural prinordial inalienable human rights goes back to the
very origins of human jurisprudence.
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It is found in Greek philosophy. If we have advanced today
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towards what we believe to be a higher civilisation and a
nore enlightened era, we cannot fall behind what, at any
rate, was the neaning given to "personal liberty" long ago
by Bl ackstone. As indicated above, it included "the power
of | oconotion, of changing situation, or noving one's person
to whatsoever place one’s own inclination may direct,
wi thout inprisonnment or restraint, unless by due course of

I aw'. | think that both the rights of "personal security"
and of cc personal |iberty", recognised by what Bl ackstone
ternmed "natural law', are enbodied in Article 21 of the

Consti tution. For this proposition, | relied, in A D. M
Jabal pur v. S. S. Shukla (supra), and | do so again here, on
a passage from Subba Rao C.J., speaking for five Judges of
this Court inl. C Colaknath v. State of Punjab(1l) when he
said (at p. 789) :
"Now, what are the fundanental rights ? They
are ~enbodied in Part Il of the Constitution
and they may be classified thus: (i) right to
equality, (ii) right to freedom (iii) right
agai nst exploitation, (iv) right to freedom of
religion, (v) cultural and educational rights
, (vi) right to property, and (vii) right to
constitutional renedies. They are the rights
of the people preserved by our Constitution

"Fundanental rights’ are the nodem nane for
what have been traditionally known as 'natura

rights’. As one author puts it : ’'they are
nor al rights whi ch every hurman bei ng
everywhere at all times ought to have sinply
because of the fact that in contradistinction
wi th ot her beings, he, is rational and noral’.
They are the prinordial rights necessary for
the devel opnent of human personality. They
are the rights which enable a man to chal k out
his own Iife in the manner he likes best. Qur
Constitution, in addition to the WlI-known
fundanental rights, also included the rights
of the minorities,  untouchables and / other
backward comunities; in such right".

Hi dayatullah, J., in the sane case said (at p.
877)

"What I have said does not nmean t hat
Fundanental Rights are not subject to change
or modification. In the nost inalienable  of
such rights a distinction nust be nmade between
possession of a right and its exercise. The
first is fixed and the latter controlled by
justice and necessity. Take for exanpl e
Article 21 :

"No person shall be deprived of his 1life or
personal | i berty except accordi ng to

procedure established by |aw'
O all the rights, the right to one’s life is the

nost val uabl e. Thi s article of the
Constitution,therefore, nmakes the right
fundanental. But the inalienable right is

curtailed by a nmurderer’s conduct as viewed
under | aw. The deprivation, when it takes
pl ace, is not of the right which was i mutable
but of the continued exercised of right.,
(1) [1967] 2 SCR762.
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It is, therefore, clear that six out of eleven Judges in
Golak Nath's case declared that fundanental rights are
natural rights enmbodied in the Constitution itself. Thi s
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view was affirmed by the majority Judges of this Court in

Shukl a’s case. It was explained by me there at sone | ength.
Khanna,, J., took a somewhat different view Det ai | ed
reasons were given by nme in Shukla s case (supra) for taking
what | found to be and still find as the only view!| could
possibly take if | were not to disregard, as | could not
properly do, what had been held by |arger benches and what |
nyself consider to be the correct view: that natural |[|aw

rights were, neant to be converted into our Constitutionally
recogni sed fundanmental rights, atleast so far as they are
expressly nmentioned, so that they are to be found within it
and not outside it. To take a contrary view would involve a
conflict between natural law and our Constitutional |aw I
am enphatically of opinion that a divorce between natura
l aw and our Constitutional law will be disastrous. It wll
def eat one of the basic purposes of our Constitution.

The inplication of what | have indicated above is that
Article 21 is also a recognition and declaration of rights
whi ch inhere in every individual.  Their existence does not
depend on the | ocation of the individual. Indeed, it could
be argued that what so inheres is inalienable and cannot be
taken away at all. This may seemtheoretically correct and
| ogi cal . But, in fact, we are often nmet with denials of
what is, in theory, inalienable or "irrefragible". Hence,
we speak of “deprivations" or "restrictions" which are
really inmpedinents to the exercise of the "inalienable"
rights’ Such deprivations or restrictions or regulations of
rights may take place, within prescribed limts, by neans of
either statutory |law or purported actions under. that |aw
The degree to which the theoretically recognised or abstract
right is concretised is thus deternm ned by the bal ancing of
principles on which an inherent right is based against those
on which a restrictive |law or orders under it could be
i nposed upon its exercise. W have to decide in each
specific case, as it arises before us, what the result of
such a bal ancing is.

In judging the validity of either |egislative or executive
state action for conflict with any of the fundanmental rights
of individuals, whether they be of citizens or non-citizens,
the question as to where the rights are to be exercised is
not always material or even relevant. If the persons
concerned, on whomthe |law or purported action under it is
to operate, are outside the territorial jurisdiction of our
country, the action taken nay be ineffective. But, the
validity of the |law nmust be determined on considerations
other than this. The tests of wvalidity of restrictions

i nposed upon the rights covered by article 19(1) wll be
found in clauses (2) to (6) of Article 19. There is
e to suggest that restrictions on right', the

exercise of which may involve going out of the country or
sone activities abroad are excluded from the purview of
tests contenplated by articles 19(2) to (6). 1 agree with ny
| ear ned brother Bhagwati, for reasons detailed by him ' that
the total effect and not the nere formof a restriction wll
det erm ne which fundanental right is really involved in a
653

particul ar case and whether a restriction upon its exercise
is reasonbly permissible on the facts and circunstances of
that case

If rights under article 19 are rights which inhere in Indian
citizens, i ndividuals concerned carry t hese i nher ent
fundanental constitutional rights with them wherever they
go, in so far as our law applies to them because they are,
parts of the Indian nation just as Indian ships, flying the
Indian flag, are deemed, in International law, to be

not hi ng

t her
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floating parts of Indian territory. This analogy, however,
could not be pushed too far because Indian citizens on
foreign territory, are only entitled, by virtue of their
Indian nationality and passports, to the protection of the
Indian Republic and the assistance of its di pl omatic
m ssions abroad. They cannot claimto be governed abroad by
their own Constitutional or personal laws which do not
operate outside India. But, that is not the position in the
case before us. So far as the inmpugned action in the case
before wus is concerned, it took place in India and against
an Indian citizen residing in India.

In India, at any rate, we are all certainly governed by our
Constitution. The fact that the affected petitioner may
not, as a result of a particular order, be able to do
sonet hing intended to be done by her abroad cannot possibly
make the Governnental action in India either ineffective or
i mmune fromjudicial scrutiny or froman attack made on the
ground ~of a violation of a fundanental right which inheres
in an Indian citizen. The consequences or effects upon the
petitioner’s possible actions or future activities in other
countries- may  be a factor which nay be weighed, where
rel evant, with other relevant facts in a particular case in

judging the nerits of the restriction inposed. It will be
relevant in so far as it can be shown to have sone
connection with public or nat i onal interests when
determ ning the nerits of an order passed. It may show how

she has becone a person aggri eved" wi th a cause of action

by a particular order involving her personal freedom But ,
such considerations cannot curtail or inpair the scope or
operation of fundamental rights of citizensas protections
agai nst unjustifiable actions of their own Government. Nor
can they, by their own force, protect legally unjustifiable
actions of the Government of our country agai nst attacks in
our own Courts

In order to apply the tests contained in Articles 14 and 19
of the Constitution, we have to consider the objects for
whi ch the exercise of inherent rights recognised by Article

21 of the Constitution are restricted as well as the
procedure by which these restrictions are sought 'to be
i mposed. Bot h substantive and procedural |aws and ~actions
taken under themw || have to pass tests inposed by articles
14 and 19 whenever facts justifying the invocation of either
of these articles may be disclosed. For exanple, an

i nternational singer or dancer nay well be able to conplain
of an unjustifiable restriction on professional activity by
a denial of a passport. In such a case, violations of both
articles 21 and 19(1) (g) may both be put forward making it
necessary for the authorities concerned to justify. the
restriction inposed by show ng satisfaction of. tests of
validity contenpl ated by each of these two articles.

654

The tests of reason and justice cannot be abstract. They
cannot be divorced fromthe needs of the nation. The ‘tests
have to be pragmatic. Oherw se, they would cease to  be
reasonabl e. Thus, | think that a discretion left to the
authority to inpound a passport in public interest cannot
invalidate the lawitself. W cannot, out of fear that such
power will be msused,-refuse to permt Parlianent to
entrust even such power to executive authorities as may be
absol utely necessary to carry out the purposes of a wvalidly
exercisable power. | think it has to be necessarily left to
executive discretion to decide whether, on the facts and
circunst ances of a particular case, public interest will or
will not be served by a particular order to be passed under
a valid law subject, as it always is, to judicia
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supervi si on. In matters such as grant, suspensi on

i mpounding or cancellation of passports, the possi bl e
dealings of an individual with nationals and authorities of
other States have to be considered. The contenplated or
possi bl e activities abroad of the individual may have to be
taken into. account. There may be questions of nationa

safety and welfare which transcend the inmportance of the
i ndividual s inherent right to go where he or she pleases to

go. Therefore, although we may not deny the grant of wide
di scretionary power, to the executive authorities as un-
reasonabl e in such cases, yet, | think we nmust [ook for and
find procedural safeguards to ensure that the power will not
be used for purposes extraneous to the grant of the power
before we uphold the validity of the power conferred. We

have to insist on procedural proprieties the observance of
which could show that such a power is being used only to
serve what can reasonably and justly be, regarded as a
public ~or national -interest capable of overriding the
i ndividual’s inherent right ~of  novenent or travel to
wherever - he or she pleases-in the nmodern world of closer
integration inevery sphere between the peoples of the world
and the shrunk tinme-space relationship

The view | have taken above proceeds on the assunption that
there are inherent or natural human rights of the individua
recognised by and enbodied in our Constitution. Thei r
actual exercise, however, is regulated and conditioned
largely by statutory |law. Persons upon whom these basic
rights are conferred can exercise themso long as there is
no justifiable reason under the l'aw enabling deprivations or
restrictions of such rights. But, once the valid reason is
found to be there and the deprivation or restriction takes
place for that valid reason in a procedurally valid  manner,
the action which results in a deprivation or restriction
becomes unassailable. |If either the reason sanctioned by
the law is absent, or the procedure followed in arriving at
the conclusion that such a reason exists is unreasonable,
the order having the effect of deprivation or restriction
nust be quashed.

A bare look at the provisions of S. 10 sub.s. (3 ) of the
Act will show that each of the orders which could be passed
under section 10, sub.s. (3) (a) to (h) requires a
"satisfaction” by the Passport Authority on certain
objective conditions which nust exist in a case before it
passes an order to inpound a passport or a travel _docunent.
| npoundi ng or revocation are placed side by sideon the same
footing in the provision. Section 11 of the Act provides an
appeal to the Central Governnent

655
fromevery order passed under section 10, sub.s. (3) of the
Act . Hence, section 10, subs. s. (5) makes it obligatory

upon the Passport Authority to "record in witing -a  brief
statenment of the reasons for naking such order and furnish
to the hol der of the passport or travel document on, ' demand
a copy of the sane unless in any case, the passport
authority is of the opinionthat it will not be in the
interests of the sovereignty and integrity of |India, the
security of India, friendly relations of India wth any
foreign country or in the interests of the general public to
furni sh such a copy".

It seens to me, fromthe provisions of section 5, 7 and 8 of
the Act, read wth other provisions, that there is a
statutory right also acquired, on fulfilment of prescribed
conditions by the holder of a passport, that it should
continue to be effective for the specified period so long as
no ground has come into existence for either its revocation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 40 of 154

or for inmpounding it which anbunts to a suspension of it for
the time being. It is true that in a proceeding under
article 32 of the Constitution, we are only concerned wth
the enforcenent of fundanental Constitutional rights and not
with any statutory rights apart from fundanental rights.
Article 2 1, however, makes it clear That violation of a
| aw, whether statutory or if any other kind, is itself an
i nfringenment of the guaranteed fundanental right. The basic
ri ght is not to be denied the protection of "l aw'
irrespective of variety of that law. It need only be a
right "established by |aw'
There can be no doubt whatsoever that the orders under
section 10(3) nust be based upon sone material even if that
material consists, in sonme cases, of reasonable suspicion
arising fromcertain credible assertions nade by reliable
individuals. It may be that, in an emergent situation, the
i mpoundi ng of a passport nmay becone necessary w thout even
gi ving -an opportunity to be heard agai nst such a step, which
could 'be reversed after an opportunity given to the holder
of the passport to show why the step was unnecessary, but,
ordi narily, no passport could be reasonably either inpounded
or revoked wi thout giving a prior opportunity to its holder
to show cause agai nst the proposed action. The inmpounding
as well revocation of a passport, seemto constitute action
in the nature of 'a punishnent necessitated on one of the
grounds specified in the Act. Hence, ordinarily, an
opportunity to be heard in defence after a show cause notice
should be given to the holder of a, passport  even before
i mpounding it.
It is well established that even where thereis no specific
provision in a statute or rules nmde thereunder for. show ng
cause against action proposed to be taken against an
i ndi vidual, which affects the rights of that individual, the
duty to give reasonable opportunity tobe heard wll be
implied fromthe nature of the function to be performed by
the authority which has the power to take punitive or
damagi ng action. This principle was |laid down by this Court
inthe State of Orissa v. Dr. (Mss) Binapani Dei & Os. (1)
in the followi ng words
"The rule that a party to whose prejudice an
order is intended to be passed is entitled to
a hearing applies alike to
(1) AR 1967 S.C. 1269 at 1271.
656
judicial tribunals and bodies of persons
invested with authority to ‘adjudicate upon
matters involving civil consequences. It is
one of the fundanental rules of our
constitutional set-up that every citizen is
pr ot ect ed agai nst exercise of arbitrary
authority by the State or its officers. Dut y
to act judicially would, therefore arise from
the very nature of the function intended to be
performed, it need not be shown to be super-
, added. If there is power to decide and
determine to the prejudice of a person, duty
to act judicially is inplicit in the exercise

of such power. |If the essentials of justice
be ignored and an order to the prejudice of a
Person is nade, the order is a nullity. That

is a basic concept of the rule of Ilaw and
i mportance thereof transcends the significance
of a decision in any particular case."
In England, the rule was thus expressed by Byles J. in
Cooper v. Wandsworth Board of Wbrks(1)
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"The laws of God and man both give the party
an opportunity to nmake his defence, if he has
any. | renmenber to have heard it observed by
a very learned man, upon such an occasion

that even God hinmself did not pass sentence
upon Adam before be was called upon to make

his defence. "Adam (says God), "where art
thou ? Hast thou ? not eaten of the tree
whereof | commanded thee that thou shoul dest
not eat And the same question was put to Eve
al so. "
I find no difficulty whatsoever in holding, on the strength
of these well recognised principles, that an or der
i mpoundi ng a passport nust be nade quasi-judicially. Thi s

was not done in the case before us.

In my estimation, the findings arrived at by ny |[earned
brethren after an exam nation of the facts of the case
before ~us, with which I concur, indicate that it cannot be
said that a good enough reason has been shown to exist for
i mpoundi ng the passport of the petitioner by the order dated
7th July, 1977. Furthernore, the petitioner has bad no
opportunity of showi ng that the ground for inmpounding it
finally given in this Court either does not exist or has no
bearing on public interest or that public interest cannot be
better served in sone other manner. Therefore, speaking for
nyself, | would quash the order and direct the opposite
parties to give an opportunity to the petitioner to show
cause agai nst any proposed action on _such grounds as may be
avai |l abl e.

I amnot satisfied that there were present any such pressing
grounds with regard to the petitioner before us ‘that the
i medi ate action of inpounding her passport was called for.
Furthernore, the rather cavalier fashion in which disclosure
of any reason for inmpounding her passport was denied to her
despite the fact that the only reason said to exist the
possibility of her being called to give evidence before a
conmi ssion of inquiry and statedin the counter-affidavit
filed in this Court, is not such as to be reasonably deened
to necessitate, its concealnment in

(1) 1863 (14) C.B. (N.S.) 180.
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public interest, may indicate the existence of sonme undue
prejudi ce against the petitioner. She has to be protected
agai nst even the appearance of such prejudice or bias.

It appears to nme that even executive authorities when taking
admi ni strative action which involves any deprivations of or
restrictions on inherent fundamental rights of citizens nust
take care to see that justice is not only done. but
mani festly appears to be done. They have a duty to proceed
in a way which is free from even the appearance of
arbitrariness or unreasonabl eness or unfairness. They have
to act in a manner which is patently inpartial and neets the
requi renents of natural justice.

The attitude adopted by the Attorney CGeneral however, shows
t hat Passport authorities realize fully t hat t he
petitioner’s case has not been justly or reasonably dealt
Wit h. As the undertaking given by the Attorney GCenera
amounts to an offer to deal with it justly and fairly after
informng the petitioner of any ground that may exist for
i mpoundi ng her passport, it seens that no further action by
this Court may be necessary. |In view, however, of what is
practically an adm ssion that the order actually passed on
7th July, 1977, is neither fair nor procedurally proper, |
woul d, speaking for nyself, quash this order and direct the
return of the inpounded passport to the petitioner. | also
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think that the petitioner is entitled to her costs.
CHANDRACHUD, J.-The petitioner’s passport dated June 1, 1976
havi ng been inmpounded "in public interest" by an order dated
July 2, 1977 and the CGovernment of |ndia having declined "in
the interest of general public" to furnish to her the
reasons. for its decision, she has filed this wit petition
under article 32 of the Constitution to challenge that
order. The challenge is founded on the foll ow ng grounds :
(1) To the extent to which section 10(3) (c)
of the Passport Act, 1967 authorises the
passport authority to impound a passport "in
the interests of the general public", it is
violative of article 14 of the Constitution
since it confers vague and undefi ned power on
the passport authority;
(2) Section 10 (3) (c) is void as conferring
an arbitrary power since it does not provide
for a hearing to the holder of the passport
before the passport is, inpounded;
(3) Section 10(3)(c) is violative of article
21 of the ~Constitution since it does not
prescribe ' procedure’ within the nmeaning of
that article and since the procedure which it
prescribes-is arbitrary and unreasonabl e; and
(4) Secti on 10 (3)(c) of f ends agai nst
articles 19(1)(a) and 19 (1) (g) since it
permts restrictions to be inposed on the
ri ghts' guaranteed by these articles even
though such restrictions cannot  be inposed
under articles 19(2) and 19(6)-
658
At first, the passport authority exercising its power under
section 10(5) of +the Act refused to furnish to t he
petitioner the reason for which it was considered necessary
in the interests of general public to inpound her passport.
But those reasons were disclosedlater in the counter-
affidavit filed on behalf of the Government of India in
answer to the wit petition. The disclosure nade under the
stress of the wit petition that the petitioner’s passport
was inpounded because, her presence was likely to be
required in connection wth the proceedings before a
Conmi ssion of Inquiry, could easily have been nmade when the
petitioner called upon the Governnent to |l et her know the
reasons why her passport was inmpounded. The power to refuse
to disclose the reasons for inpounding a passport is of an
exceptional nature and it ought to be exercised fairly,
sparingly and only when fully justified by the exigencies of
an unconmon situation. The reasons, if disclosed being open
to judicial scrutiny for ascertaining their nexus with the
order inpounding the passport, the refusal to disclose the
reasons woul d equally be open to the scrutiny of the court;
or else, the whol esone power of a dispassionate judicia
exam nati on of executive orders could with inmpunity be set
at naught by an obdurate determ nation to suppress the
reasons. Law cannot permt the exercise of a power to keep
the reasons undisclosed if the sole reason for doing so is
to keep the reasons away fromjudicial scrutiny.
In Satwant Singh Sawhney v. D. Ramarathnam Assistant
Passport O ficer, CGovernment of India, New Delhi & Os. (1)
this Court ruled by majority that the expression "persona
liberty" which occurs in article 21 of the Constitution
includes the right to travel abroad and that no person can
be deprived of that right except according to procedure
established by law. The Passport Act which was enacted by
Parliament in 1967 in order to conply with that decision
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prescribes the procedure whereby an application for a
passport may be granted fully or partially, with or wthout
any endorsenent, and a passport once granted may |ater be
revoked or inmpounded. But the nere prescription of sone
kind of procedure cannot ever neet the mandate of article
21. The procedure prescribed by |aw has to be fair, just
and reasonabl e, not fanciful, oppressive or arbitrary. The
guestion whether the procedure prescribed by a |aw which
curtails or takes away the personal liberty guaranteed by
article 21 is reasonable or not has to be considered not in
the abstract or on hypothetical considerations 1like the
provision for a full-dressed hearing as in a Courtroom
trial, but in the context, primarily, of the purpose which
the Act is intended to achieve and of urgent situations
which those who are charged with the duty of admnistering
the Act nmay be called upon-to deal with. Secondly, even the
fullest conpliance with'the requirenments of article 21 is
not the journey's end because, a | aw which prescribes fair
and reasonable procedure for curtailing or taking away the
personal 'liberty guaranteed by article 21 has still to neet
a possible challenge under other Provisions of t he
Constitution like, for exanple, articles 14 and 19. |If the
holding in A K Copalan v. State of Mdras(2) that the
freedons guaranteed by the Constitution are
(1) [21967] 3 SCR 525
(2) [1950] SCR 88.
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nmutual Iy excl usive were still good law, the right to trave
abroad which is part of the right of personal liberty under
article 21 could only be found and located in that article
and in no other. But in the Bank Nationalisation Case (R
C. Cooper v. Union of India) (1) the majority held that the
assunption in A. K Gopalan(2) that certain articles of the
Constitution exclusively deal with specific matters cannot
be accepted as correct. Though the Bank Nationalisation
case(1l) was concerned with the inter-relationship of article
31 and 19 and not ,of articles 21 'and 19, the basic approach
adopted therein as regards the construction of fundanenta
rights guaranteed in the different pro-visions of the
Constitution categorically discarded the major premnise of
the majority judgnent in A K Copal an (supra) as-incorrect.
That is how a seven-Judge Bench in Shanbhu Nath Sarkar v.
State of West Bengal & O's.(3) assessed the true inpact of
the ratio of the Bank Nationalisation Case (supra) on -the
decision in A K Gopalan (supra) in Shanmbhu Nath Sarkar (3)
it was accordingly held that a | aw of preventive detention
has to neet the challenge not only of articles 21 and 22 but
also of article 19 (1) (d). Later, a five-Judge Bench in
Har adhan Saha v. State of Wst Bengal & Os.(4) adopted the
same approach and considered the question whether the
Mai nt enance of Internal Security Act, 1971 violated the
right guaranteed by article 19(1) (d). Thus, the ‘inquiry
whether the right to travel abroad fornms a part of any of
the freedons nentioned in article 19(1) is not to be  shut
out at the threshold nerely because that right is a part  of
the guarantee of personal liberty under article 21. 1 am in
entire agreenent with Brother Bhagwati when he says :
"The |aw nust, therefore, now be taken to be
well settled that article 21 does not exclude
article 19 and that even if there is a I|aw
prescribing a procedure for depriving a
person of ’'personal liberty’ and there is
consequent |y no i nfringenment of t he
fundanental right conferred by article 21
such law, in so far as it abridges or takes




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 44 of 154

away any fundanental right under article 19
would have to neet the challenge of that
article."”
The interplay of diverse articles of the Constitution
guar ant eei ng various freedoms has gone through vicissitudes
whi ch have been el aborately traced by Brother Bhagwati. The
test of directness of the inmpugned |law as contrasted wth
its consequences was thought in A K Gopalan (supra) and
Ram Si ngh(5) to be the true approach for determ ning whet her
a fundanent al ri ght was i nfringed. A significant
application of that test may be perceived in Naresh S
M raj kar(6) where an order passed by the Bonbay H gh Court
prohibiting the publication of a witness's evidence in a
def amati on case was upheld by this Court on the ground that
it was passed with the object of affording protection to the
witness in order to obtain-true evidence
(1) [21973] 3 SCR 530.
(2) [21950] SCR 88
(3) [1973] 1 SCR 856.
(4) [1975] 1 SCR 778.
(5) [1951] SCR 451.
(6) [1966] 3 SCR 744.
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and its inpact on the right of free speech and expression
guaranteed by article 19(1) (a) was incidental. N. H

Bhagwati J. in Express Newspapers(1l) struck a nodified note
by evolving the test of proximte effect and operation of
the statute. That test sawits fruition in Sakal Papers(2)
where the Court, 'giving precedence to the direct and
i mediate effect of the order over its form and object,
struck down the Daily Newspapers (Price and Page) O der

1960 on the ground that it violated article 19(1)(a) of the
Constitution. The culmnation of this thought process cane
in the Bank Nationalisation Case (supra) where it was held
by the majority, speaking through Shah J., that the extent
of protection against inpairment of a fundamental right is
determned by the direct operation of an action wupon the
individual s rights and not by the object of the | egislature
or by the formof the action. |In Bennett Coleman(3) the
Court, by a npjority, reiterated the same - posi ti on by
saying that the direct operation of the Act upon the rights
forms the real test. It struck down the newsprint policy,
restricting the nunber of pages of newspapers w thout the
option to reduce the circulation, as offending against the
provisions of article 19(1) (a). "The action nmay have a
direct effect on a fundamental right although its direct
subject matter may be different" observed the Court, «citing
an effective instance of a |aw dealing with the Defence of
India or with defamation and yet having a direct effect on
the freedom of speech and expression. The neasure of
directness, as held by Brother Bhagwati, is the 'inevitable’
consequence of the inmpugned statute. These then are the
guidelines with the help of which one has to ascertain
whet her section 10(3) (c) of the Passport Act whi ch
aut horizes the passport authority to inpound a passport - or

the i npugned or der passed t her eunder vi ol ates t he
guarantee of free speech and expression conferred by article
19(1) (a).

The | earned Attorney Ceneral answered the petitioner’s
contention in this behalf by saying firstly, that the right
to go abroad cannot be conprehended within the right of
free speech and expression since the latter right is
exercisable by the Indian citizens within the geographica
limts of India only. Secondly, he contends, the right to go
abroad is altogether of a different genre fromthe right of
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free speech and expression and is therefore not a part of
it.

The first of these contentions raises a question of
great inmportance but the formin which the contention is

couched is, in ny opinion, apt to befog the true issue.
Article 19 confers certain freedons oil Indian «citizens,
sonme of which by their very | anguage and nature are limted

in their exercise by geographical considerations. The right
to nove freely throughout the "territory of India and the

right to reside and settle in any part of the "territory of
India which are contained in clauses (d) and (e) of article
19(1) are of this nature. The two clauses expressly restrict
the operation of the rights nentioned therein to the

territorial limts of India. Besides, by the very object and
nature of those rights, their exercise is limted to |Indian
territory.

(1) [1959] SCR 12.
(2) [1962] 3 SCR 842.
(3) [1973] 2 SCR 757.
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Those rights are intended to bring in sharp focus, the unity
and integrity of the country and its guasi - feder a
structure. Their drive is directed against the fissiparous
theory that ’'sons  of the soil’ alone "shall thrive, the
"soil’ being conditioned by regional and sub-regional consi-
der ati ons. The other freedons which article 19(1) confers

are not so restricted by their terns but that again is not
concl usi ve, of the question under consideration. Nor indeed
does the fact that restraints onthe freedons guaranteed by
Article 19(1) can be inposed under Articles 19(2) to 19(6)
by the State furnish any clue to that question.  The State
can undoubt edl y i mpose reasonabl e restrictions on
fundanental freedons under clauses (2) to (6) of Article 19
and those restrictions, generally, have a territoria
operation. But the anbit of ‘a freedom cannot be neasured by
the right of a State to pass |laws inmposing restrictions on

that freedom which, in the generality of cases, have a
geographical linmtation

Article 19(1) (a) guarantees to Indian citizens the right to
freedom of speech and expression. It does not delimt that

right in any manner and there is no reason, arising either
out of interpretational dogmas or pragmatic —considerations,
why the courts should strain the |anguage of the Article to
cut down the anplitude of that right. The plain neaning  of
the clause guaranteeing free speech and expression is  that
Indian citizens are entitled to exercise that right wherever
they choose, regardless of geographical considerations,
subject of course to the operation of any existing law or
the power of the State to make a | aw inposing . reasonabl e
restrictions in the interests of the sovereignty and
integrity of |India, the security of the State, friendly
relations with foreign States, public order, decency or
nmorality, or in relation to contenpt of court, defamation or
incitement to an offence, as provided in article 19(2). The
exercise of the right of free speech and expression beyond

the limts of Indian territory will, of course, also be
subject to the laws of the country in which the freedom is
or is intended to be exercised. | amquite clear that the

Constitution does not confer any power on the executive to
prevent the exercise by an Indian citizen of the right of
free speech and expression on foreign soil, subject to what
| have just stated. |In fact, that seens to ne to be the
crux of the matter, for which reason | said, though wth
respect, that the formin which the | earned Attorney Genera
stated his proposition was likely to cloud the true issue.
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The Constitution guarantees certain fundamental freedons and
except where their exercise is limted by territoria
consi derations, those freedons nay be exerci sed wheresoever
one chooses, subject to the exceptions or qualifications
ment i oned above.

The next question is whether the right to go out of Indiais
an integral part of the right of free speech and expression

and is conprehended within it. It seens to ne inmpossible to
answer this question in the affirmative as is contended by
the petitioner’s counsel, Shri Mdan Bhatia. It is possible

to predicate of many a right that its exercise would be
nore neaningful if the right is extended to conprehended an
extraneous facility. But such extensions do not form part
of the right conferred by the Constitution. The anal ogy of
the freedom of press being.included in the right of free
speech and expression
4-119SCl /78
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is wholly msplaced because the right of free expression
i ncontrovertibly includes the right of freedomof the press.
The right to, go abroad on one hand and the right of free
speech and expression on the other are made up of basically
di fferent constituents, so different indeed that one cannot
be comprehended in the other
Brot her Bhagwati has, on this aspect considered at |ength
certain American decisions like Kent(1), Apthekar(2) and
Zemel (3) and illumnnating though his analysis is, | am
inclined to think 'that the presence of the due process
clause in the 5th and 14th Amendnents of 'the Anmerican
Constitution makes significant difference tothe approach of
Ameri can Judges to the definition and evaluation of
constitutional guarantees. The content which ‘has been
meani ngfully and inmaginatively poured into "due process of
law' may, in ny view, constitute an _inportant point of
di stinction between the Anerican Constitution and ours which
studi ously avoided the use of that expression. |In the Cen-
tennial Vol une. "The Fourteenth Amendnent" edi'ted by
Bernard Schwartz, is contained in.an article on ’Landmarks
of Legal Liberty' by Justice WIlliamJ. Brennan in which the
| earned Judge quoting from Yeat’'s play has this to say : In
the service of the ageold dreamfor recognition of the equal
and inalienable rights of man, the 14th Anendnment though 100
years old, can never be old.

"Li ke the poor old wonen in Yeat’'s play,

"Did you see an old wonan ~going down the

pat h?" asked Bridget. "I did not," replied

Patrick, who had come into the house after the

old woman left it, "But | saw a young girl

and she had the wal k of a queen."
Qur Constitution too strides inits nmajesty but, may it be
renmenmbered, w thout the due process clause, | prefer to be
content wth a decision directly in point, Al Indiia Bank
Enpl oyees’ Association(4) In which this Court rejected the
contention that the freedomto form associations or unions
contained in article 19 (1) (c) carried with it the right
that a workers’ union could do all that was necessary to
nmake that right effective, in order to achieve the purpose
for which the wunion was forned. One right leading to
another and that another to still other, and so on, was
descri bed in the abovenenti oned deci sion as productive of a
"grotesque result"”.
| have nothing nore to add to what Brother Bhagwati has said
on the other points in the case. | share his opinion that
though the right to go abroad is not included in the right
contained in article 19(1)(a), if an order nade under
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section 10(3)(c) of the Act does in fact violate, the right
of free speech and expression, such an order could be struck

down as unconstitutional. It is well-settled that a statute
may pass the test of constitutionality and yet an order
passed under it may be unconstitutional. But of that | wll

say no nore

(1) 2 L. ed. 2d 1204.
(2) 12 L. ed. 2d 992.
(3) 14 L. ed. 2d 179.
(4) [1962] 3 SCR 269.
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because in this branch, one says no nore than the facts
warrant and decides nothing that does not <call for a

decision. The fact that the petitioner was not heard before
or soon after the inpounding of her passport would have
introduced a serious infirmty in the order but for the
statenent of the Attorney General that the. Government was,
willing to hear the petitioner and further to |imt the
operation of the order to a period of six nmonths from the
date of the fresh decision, if the decision was adverse to
the petitioner. The order, | agree, does not in fact offend
against article 19 (1) (a) or-19 (1) (9g).

1, therefore, agree with the order proposed by Brother
Bhagwat i .

BHAGMTI, J.-The Petitioner is the holder of the passport
issued to her on 1st June, 1976 under - the Passport Act,
1967. On 4th July, 1977 the Petitioner received a letter
dated 2nd July, 1977 fromthe Regional Passport Oficer,
Delhi intimating to her that it has been decided by the
Government of India toinmpound her passport under section
10(3)(c) of the Act in publicinterest and requiring her to
surrender the passport within seven days fromthe date of
receipt of the letter. The petitioner imediately addressed
a letter to the Regional Passport Oficer requesting him to
furnish a copy of the statenment of reasons for making the
order as provided in section 10(5) to which a reply was sent
by the Governnent of India, Mnistry of External Affairs on
6th July, 1977 stating inter alia that the Governnent has
decided "in the interest of the general public" not to
furnish her a copy of the statenent of reasons, for  making
of the order. The Petitioner thereupon filed the present
petition challenging the action of the Governnent in
i mpoundi ng her passport and declining to give reasons for
doing so. The action of the Governnent was inpugned inter
alia on the ground that it was nmala fide, but this challenge
was not pressed before us at the tinme of the hearing of the
argunents and hence it is not necessary to stateany facts
hearing on that question. The principal challenge set. out
in the petition against the legality of the action of the
CGovernment was based maminly on the ground that section 10(3)
(c), in so far as it enmpowers the Passport Authority to’
i mpound a passport "in the interests of the general public"
is violative of the equality clause contained in Art. 14 of
the Constitution, since the condition denoted by the words
"in the interests of the general public" Ilimting the
exercise of the power is vague and undefined and the power
conferred by this provision is, therefore, excessive and
suffers fromthe vice of "over-breath." The, petition also
contai ned a challenge that an order under section 10(3) (c)
i mpoundi ng a passport could not be made by the Passport
Aut hority without giving an opportunity to the hol der of the

passportto be heard in defence and since in the present
case, the passport was inpounded by t he CGover nirent
wi t hout affording an apportunity of hearingto the

petitioner, the order was null and void, and in the
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alternativeif section 10(3) (c) were read in such a
manner as to exclude the right of hearing, the section
woul d be infected with the vice ofarbitrariness and it
woul d be void as offending Article 14. These were the only
grounds taken in the Petition as originally filed and on
20th July, 1977 the petition was admtted and rul e issued by
this Court and an interimorder was made directing

664

that the passport of the petitioner should continue to
remain deposited with the Registrar of this Court pending
the hearing and final disposal of the Petition

The hearing of the petition was fixed on 30th August 1977,
but before that, the petitioner filed an application for
urging additional grounds. and by this application, two
further grounds were sought to be urged by her. One ground
was that section 10(3)(c) is ultra vires Article 21 since it
provi des for inmpoundi ng of passport w thout any procedure as
required by that Article, or, inany event, even if it could
be said that thereis sonme procedure prescribed under the
passport ‘Act, 1967, it is wholly arbitrary and unreasonable
and, therefore, not in conpliance with the requirement of
that article. The other ground urged on behalf of the
petitioner was that  section 10(3)(c) 1is violative of
Articles 19(1)(a) ~and 19(1)(g) inasnuch as it authorises
i mposition of restrictions on freedom of Speech and
expressi on guaranteed under Article 19 (1 ) (a) and freedom
to practise any profession or to carry on any occupation, or
busi ness guaranteed under Article 19(1)(g) and t hese
restrictions are inpermssible under Article 19(2) and
Article 19(6) respectively. ~The application for urging
these two additional grounds was granted by this Court and
ultimately at the hearing of the petition these were the two
princi pal grounds which were pressed on behalf of the
petitioner.

Bef ore we exanine the rival arguments urged on behal f of the
parties in regard to the various questions arising in this
petition, it would be convenient to set out the /relevant
provi sions of the Passport Act, 1967. This Act was enacted
on 24th June, 1967 in view of the decision of this Court in
Sat want Si ngh Sawhney v. D. Ranarat hnam. Assistant Passport
Oficer. Government of India, NewDelhi & Os.(1) The
position which obtained prior to the coming into force of
this Act was that there was no | aw regul ating the i ssue of
passports for |eaving the shores of India and going abroad.
The issue of passports was entirely within the discretion of
t he executive and this discretion was ungui ded and
unchannel | ed. This Court, by a majority, bela that the
expression "personal liberty" in Article 21 takes in_the
right of l|oconotion and travel abroad and under Article 21
no person can be deprived of his right to go abroad except
according to the procedure established by |aw and since no
| aw had been nade by the State regulating or prohibiting the
exercise of such right, the refusal of passport was in
violation of Article 21 and noreover the discretion with the
executive in the matter of issuing or refusing passport
bei ng unchannelled and arbitrary, it was plainly violative
of Article 14 and hence the order refusing passport to the
petitioner was also invalid under that Article. Thi s
decision was accepted by Parlianent and the infirmty
pointed out by it was set right by the enactnent of the
Passports Act, 1967. This Act, as its preanble shows, was
enacted to provide for the issue of passports and trave
docunents to regulate the departure fromlndia of citizens
of India and other persons and for incidental and ancillary
matters. Section 3 provides that no person shall depart
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fromor attenpt to depart fromlIndia unless be holds in

(1) [1967] 3 SCR525.
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this behalf a valid passport or travel docunment. Wat are
the different classes of passports and travel docunents
whi ch can be issued under the Act is laid down in section 4.
Section 5, sub-section (1) provides for naking of an
application for issue of a passport or travel docunent or
for endorsenment on such passport or travel docunment for
visiting foreign country or countries and sub-section (2)
says that on receipt of such application, the passport
authority, after making such inquiry, if any, as it may
consi der necessary, shall, by order in witing, issue or
refuse to issue the passport or travel docunent or nake or
refuse to make on the passport or travel docunent
endorsenent in respect of. one or nore of the foreign
countries specified in'the application. Sub-section (3)
requires the passport authority, where it refuses to issue
the passport or travel docunment or to make any endorsenent
on the passport or travel document, to record in witing a
brief statement of its reasons for making such order
Section 6, sub-section (1) [ays down the grounds on which
the passport authority shall refuse to nake an endorsenent
for wvisiting any foreign country and provides that on no
ot her ground the endorsenent shall be refused. There are
foul grounds set out in this sub-section and of them the
last is that, in the opinion of the Central Government, the
presence of the applicant in such foreign country is not in
the public interest. "Similarly sub-section (2) of section 6
speci fies the grounds on which alone and on no other grounds
the passport authority shall refuse to issue -passport of
travel docunent for visiting any foreign country and anongst

various grounds set out there, the last is that, in the
opi nion of the Central CGovernnent the issue of passport or
travel document to the applicant will not be in the public

interest. Then we cone to section 10 which is the nmateria
section which falls for consideration. Sub-section (1) of
that section enpowers the passport authority to  vary or
cancel the endorsenent of a passport or travel docunent or
to vary or cancel the conditions. subject to which a
passport or travel docunent has been issued, having regard,
inter alia, to the provisions of sub-section (1) of section
6 or any notification. under section 19, Sub-section (2)
confers powers on the passport authority to vary or cance
the conditions of the passport or travel _docunent on
application of the holder of the passport or travel docunent
and wth the previous approval of the Central  Government.
Sub-section (3) provides that the passport authority. may
i mpound or cause to be inpounded or revoke a passport or
travel docunent on the grounds set out in clauses (a) to
(h), The order inpounding the passport in the present case
was nade by the Central Government under clause (c) | which
reads as follows: --
"(c) if the passport authority deens it
necessary so to do in the interest of the
Sovereignty and Integrity of India, t he
security of India, friendly relations of India
with any foreign country, or in the interests
of the general public;"”
The particular ground relied upon for making the order was
that set out in the last part of clause (c), nanely, that
the Central Governnent deens it necessary to inmpound the
passport "in the interests of the general public." Then
foll ows sub-section (5) which requires the
666
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passport authority inmpounding or revoking a passport or
travel docunent or varying or canceling an endorsenent nade
upon it to "record in witing a brief statenment of the
reasons for nmaking such order and furnish to the hol der of
the passport or travel docunent on denmand a copy of the sane
unless, in any case, the passport authority is of the
opinion that it wll not be in the interests of the
soveriegnty and integrity of India, the security of India,
friendly relations of India with nmy foreign country or in
the interests of the general public to furnish such a copy."
It was in virtue of the provision contained in the latter
part of this sub-section that the Central CGover nent
declined to furnish a copy of the statement of reasons for
i mpoundi ng the passport of the petitioner on the ground that
it was not in the interests of the general public to furnish
such copy to the petitioner. It is indeed a nmatter of
regret that the Central Government shoul d have taken up this
attitude in reply to the request of the petitioner to be
supplied 'a copy of the statement of reasons, because
ultimately, when the petition canme to be filed, the Centra

Government. did disclose the reasons in the affidavit in
reply to the petition which shows that it was not really
contrary to public interest and if we ook at the reasons
given in the affidavit in reply, it will be clear that no
reasonabl e person/could possibly have taken the view that
the interests of the general public would be prejudiced by
the disclosure of the reasons. This is-an instance show ng
how power conferred on a statutory authority to act in the,
interests of the general public can sometines be inproperly
exerci sed. If the petitioner had not filed the petition

she woul d perhaps never -have been able to find out what were
the reasons for which her passport was inpounded and she was
deprived of her right to go abroad. The necessity of giving
reasons has obviously been introduced i n"sub-section (5) so
that it nmay act as a healthy check agai nst abuse or misuse
of power. |If the reasons given are not relevant and there
is no nexus between the reasons and the ground on which the
passport has been inpounded, it would be open to the hol der
of the passport to challenge the order inpounding it  in a
court of law and if the court is satisfied that the ~reasons
are extraneous or irrelvant, the court would strike down the
or der. This liability to be exposed to judicial scrutiny
woul d by itself act as a safeguard against inproper or nmla
fide exercise of power. The court would, therefore, be very
slow to accept, without close scrutiny, the claim of the
passport authority that it would not be in the interests of
the general public to disclose the reasons. The passport
authority woul d have to satisfy the court by placing proper
material that the giving of reasons would be <clearly and
i ndubi tably against the interests of the general public and
if the Court is not so satisfied, the Court nay require the
passport authority to disclose the reasons, subject to any
valid and lawful claimfor privilege which may be set up on
behal f of the Governnment. Here in the present case, as we
have already pointed out, the Central Governnent did
initially claimthat it would be against the interests of
the general public to disclose the reasons for inpounding
the passport, but when it, came to filing the affidavit in
reply, the Central Governnent very properly abandoned this
unsust ai nabl e cl ai mand disclosed the reasons The question
whet her these reasons have any nexus with the interests of
the general public or they are extraneous and irrelevant is
a matter
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which we shall exanm ne when we deal with the arguments of
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the parties, ,Meanwhile, proceeding further with the resune
of the relevant provisions, reference nay be made to section
11 which provides for an appeal inter alia against the order
i mpoundi ng or revoking a passport or travel docunent under
sub-section (3) of section 10. But there is a proviso to
this section which says that if the order inpounding or
revoking a passport or travel docunent is passed by the
Central Governnent, there shall be no right to appeal
These are the relevant provisions of the Act in the light of
which we have to consider the constitutionality of sub-
section (3) (c) of section 10 and the validity of the order
i mpoundi ng the passport of the petitioner

Meani ng and content of personal liberty in article 21

The first contention urged on behalf of the petitioner in
support of the petition was that the right to go abroad is
part of ’'personal liberty wthin the nmeaning of that
expression as usedin Article 21 and no one can. be deprived
of this right except according to the procedure prescribed
by law. 'There is no procedure prescribed by the Passport
Act, 1967 for inmpounding or revoking a passport and thereby
preventi ng the hol der of the passport from going abroad and
in any event, even if some procedure can be traced in the
rel evant provisions of the Act, it is unreasonable and
arbitrary, inasmuch as-it does not provide for giving an
opportunity to the holder of the passport to be heard
agai nst the naking of the order and hence the action of the
central CGovernnent in inpounding the passport of t he
petitioner is in violation of Article 21. This contention
of the petitioner raises a question as to the true
interpretation of Article 21, what is the nature and extent
of the protection afforded by this article ? Wiat. is the
neani ng of 'personal liberty’ : does it include the right to
go abroad so that this right cannot be abridged or taken
away except in accordance with the procedure prescribed by
law ? What is the inter-relation between Art. 14 and Article
21 ? Does Article 21 nerely require-that there Mist be sone
senbl ance of procedure, howsoever arbitrary or fanciful,
prescribed by |aw before a person can be deprived of his

personal liberty or that the procedure nust satisfy certain
requisites in the sense that it nmust be fair and reasonable
? Article 21 occurs in Part IIl of the Constitution which
confers certain fundanental rights. These f undanent a

rights had their roots deep in the struggle for independence
and, as pointed out by Ganville Austin in ’'The Indian
Constitution-Cornerstone of a Nation', "they were included
in the Constitution in the hope and expectation that one day
the tree of true liberty would bloomin India". "They were
indelibly witten in the sub-conscious nmenory of the  race
whi ch fought for well-nigh thirty years for securing freedom
from British rule and they found expression in the form of
fundanental rights when the Constitution was enacted. These
fundanmental rights represent the basic values cherished by
the people of this country since the Vedic times and  they
are calculated to protect the dignity of the individual —and
create conditions in which every human bei ng can devel op his
personality to the fullest extent. They weave a "pattern of
guarantees on the basic-structure of human rights" and
i mpose negative obligations on the State not to encroach on
i ndi -
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vidual liberty inits various dinensions. It is apparent
from the enunciation of these rights that the, respect for
the individual and his capacity for individual volition
which finds expression thereis not a self fulfilling
prophecy. Its purpose is to help the individual to find his
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own liability, to give expression to his creativity and to
prevent governnental and other forces from’alienating’ the
i ndividual from his creative inpulses. These rights are
wi de ranging and conprehensive and they fall under seven
heads, nanely, right to equality, right to freedom right
agai nst exploitation, right to freedomof religion, cultura
and educational rights, right to property and right to
constitutional remedies. Articles 14 to 18 occur under the
heading 'Right to, Equality’, and of them by far the nost
important is Article 14 which confers a fundamental right by
injuncting the State not to "deny to any person equality
before the law or the equal protection of the laws wthin
the territory of India™. Articles 19 to 22, which find
place under the heading "Right to freedom provide for
different aspects of freedom Cause (1) of Article 19
enshrines what nay be described as the seven |anps of

freedom It provides that all citizens shall have the
right-(a)  to freedom of speech and expression; (b) to
assenbl e peaceably and w thout arns; (c) to form

associati'ons or unions; (d) to nove freely throughout the
territory of India; (e) toreside and settle in any part of
the territory of India; (f) to acquire, hold and di spose of
property and (g) to practise any profession or to carry on
any occupation, trade or business,. But these freedons are
not and cannot be absolute, for absolute and unrestricted
freedom of one may be destructive of the freedom of another
and in a well-ordered, civilised society, freedomcan only
be regul ated freedom  Therefore, clauses (2) to (6) of Art.
19 pernmit reasonable restrictions to be inposed on the
exerci se of the fundanmental rights guar ant eed under
clause’ (1) of that article. Article 20 need not detain us
as, that is not material for the deternination of the
controversy between the parties. Then cones Article 21
whi ch provides :

"21. No person shall be deprived of his| life

or personal liberty except according to

procedure established by |aw. "
Article 22 confers protection against arrest and ‘detention
in certain cases and provides inter alia safeguards in case
of preventive detention. The other fundanental rights are
not relevant to, the present discussion and we, ~need not
refer to them
It is obvious that Article 21, though couched in negative
| anguage, confers the fundanental right to |life and persona

liberty. So far as the right to personal liberty is
concerned, it is ensured by providing that no one shall be
deprived of personal liberty except according to  procedure

prescribed by law. The first question that arises for . con-
sideration on the |anguage of Article 21 is : what is the
neani ng and content of the words 'personal liberty’ as/ used
in this article ? This question incidently cane- up for
di scussion in sone of the judgments in AL K  Copalan v.
State of Madras(l) and the observations nade by Patanjal
Sastri, J., Mikherjee, J., and S. R Das, J., seened to
place a narrow interpretation on the words ' per sona
liberty’ so as to confine

(1) [1950] S.C.R 88.
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the protection of Article 21 to freedom of the person
agai nst unlawful detention. But there was no definite

pronouncenent nade on this point since the question before
the Court was not so much the interpretation of the words
"personal liberty’ as the inter-relation between Article 19
and 21. It was in Kharak Singh v. State of UP. & Os.(1)
that the question as to the, proper scope and mneani ng of the
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expr essi on personal |iberty’ came up poi ntedl y for

consideration for the first time before this Court. The

majority of the Judges took the view "that personal |iberty’

is used in the article as a conpendious term to include
within itself all the varieties of rights which go to make
up the personal liberties’ of man other than those dealt
with in the several clauses of Article 19(1). In other
words, while Article 19(1) deals with particular species or
attributes of that freedom ’'personal liberty’ in Article 21
takes in and conprises the residue". The Mnority judges,
however, disagreed with this view taken by the majority and
explained their position in the follow ng words : "No doubt
the expression 'personal |iberty’ is a conprehensive one and
the right to nove freely is an attribute of persona

liberty. It is said that the freedomto nove freely is
carved out of personal liberty and, t her ef or e, t he
expression ’'personal liberty in Article 21 excludes that
attribute. In “our view, this i's not a correct approach

Both are independent fundanental rights, though there is
over | appi ng- There is no question of one being carved out
of anot her. The fundanental right of 1life and persona

liberty has many attributes and some of themare found in
Article 19. |If a person’s fundanental right under Article
21 is infringed, the State can rely upon . a law to sustain
the action, but that cannot be a conplete answer unless the
said law satisfies the test laid down in Article 19(2) so
far as the attributes covered by Article 19(1) are
concerned". There 'can be no doubt - that in wview of the
decision of this Court in R C. Cooper v. Union of India(2)
the mnority view nust be regarded as correct and the
majority view nust be held to have been overrul ed. = W shal

have occasion to analyse and discuss the decisionin R C.
Cooper’s case a little later when we deal with the argunents
based on infraction of Articles 19(1) (a) and 19 (1) (9),
but it is sufficient to state for the present that according
to this decision, which was a decision given by the  ful

Court, the fundanental rights conferred by Part Il are not
di stinct and nutually exclusive rights. Each freedom has
different dinmensions and nerely ‘because the linmts of

interference with one freedomare satisfied, the .law is not
freed fromthe necessity to neet the challenge of another
guaranteed freedom The decision in A. K Gopalan’s (supra)
case gave rise to the theory that the freedons under
Articles 19, 21, 22 and 31 are exclusive-each article
enacting a code relating to the protection of distinct
rights, but this theory was over-turned in R~ C. Cooper’s
case (supra) where Shah, J., speaking on behalf of the mgjo-
rity pointed out that "Part 11l of the Constitution weaves a
pattern of guarantees on the texture of basic human: rights.

The guarantees delimt the protection of those rights in
their allotted fields : they do not attenpt to “enunciate
distinct rights." The conclusion was sumuarised in | these
terns : "lIn our judgnment, the assunption in A K

(1) [1964] 1 S.C.R 332.

(2) [1973] 3 S.C.R 530.
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Copalan’s case that certain articles in the Constitution
exclusively deal with specific matters cannot be accepted as
correct"”. It was hold in R C. Cooper’s case and that is
clear fromthe judgnment of Shah, J., because Shah, J., in so
many terns disapproved of the contrary statenent of |aw
contained in the opinions of Kania, C. J., Patanjali Sastri,

J., Mahajan, J., Mikherjee, J., and S. R Das, J., in A K

Copal an’s case that even where a person is detained in
accordance with the procedure prescribed by | aw, as mandat ed
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by Article 21, the protection conferred by the various
clauses of Article 19(1) does not cease to be available to
him and the | aw authorising such detention has to satisfy
the test of the applicable freedomunder Article 19, clause
(1). This would clearly show that Articles 19(1) and 21 are
not mutually exclusive, for, if they were, there would be no
guestion of a law depriving a person of personal liberty
within the neaning of Article 21 having to neet the
chall enge of a fundanental right wunder Article 19(1).
Indeed, in that event, a |l aw of preventive detention which
deprives a person of ’'personal liberty’ in the narrowest
sense, nanely, freedom from detention and thus falls
i ndi sputably wthin Art. 21 would not require to be tested
on the touchstone of clause (d) of Article 19 (1) and yet it
was held by a Bench of seven Judges of this Court in Shanmbhu
Nat h Sarkar v. The State of West Bengal & Ors. (1) that such
a law would have to satisfy the requirement inter alia of
Article 19 (1), clause (d) and in Haradhan Saha v. The
State, of West Bengal & Ors., (2) which was a decision given
by a Bench of five judges, this Court considered the
chal | enge of clause (d) of Article 19(1) to t he
constitutional wvalidity of the Mintenance of Interna
Security Act, 1971 and held that that Act did not violate
the constitutional ‘guarantee enbodied in that article. It
is indeed difficult to see on what principle we can refuse
to give its plain natural neaning to the expression '

personal liberty’ as used in Article 21 and read it in a
narrow and restricted sense so as to exclude t hose
attributes of personal liberty which are specifically dealt

with in Article 19. W do not think that this would be a
correct way of interpreting the provisions of the Cons-
titution conferring fundanental rights. ~ The attenpt of the
court should be to expand the reach and anbit of the
fundanental rights rather than attenuate their meaning and
content by a process of judicial construction. The | wave
length for conprehending the scope and anbit of the
fundanental rights has been set by this Court in R C
Cooper’s case and our approach in the interpretation of the
fundanental rights nust now be in tune wth this  wave,
[ engt h. W may point out even at the cost —of repetition
that this Court has said in so; nmany terns in R C. Cooper”s
case that each freedom has different dinmensions and there
may be overl appi ng between different fundamental rights and
therefore it is not a valid argument to say that -the
expression ’'personal liberty’ in Article 21 nmust be so
interpreted as to avoid overl appi ng between that article and
Article 19(1). The expression 'personal liberty in Article
21 is of the widest anplitude and it covers a (variety of
rights which go to constitute the personal |iberty of  nan
and sone of them have been raised to the status of distinct
fundanental rights and given additional protection under
Article 19. Now, it has been

(1) [21973] 1 SCR 856.

(2) [1975] 1 S.C.R 778.
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held by this Court in Satwant Singh’'s case that 'persona
liberty’ wthin the meaning of Article 21 includes wthin
its anbit the right to go abroad and consequently no person
can be deprived of this right except according to procedure
prescribed by law. Prior to the enactnment of the Passports
Act, 1967, there was no |law regulating the right of a person
to go abroad and that was the reason why the order of the
Passport Oficer refusing to issue passport to t he
petitioner in Satwant Singh's case was struck down as
i nvalid. It win be seen at once from the |I|anguage of
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Article 21 that the protection it secures is a limted one.
It safeguards the right to go abroad against executive
interference which is not supported by law, and law here
neans 'en-. acted law or 'State Law . Vide A K Copalan’'s
case. Thus, no person can be deprived of his right to, go
abroad unless there is a |law nade by the State prescribing
the procedure for so depriving himand the deprivation is
effected strictly in accordance with such procedure. It was
for this reason, in order to conply with the requirenment of
Article 21, that Parliament enacted the Passports Act, 1967
for regulating the tight to go abroad. It is clear fromthe
provi sions of the Passports, Act, 1967 that is lays down the
circunstances under which a passport nay be issued or
refused or cancelled or inpounded and also prescribes a
procedure for doing so, but the question is whether that is
sufficient conpliance with-Article 21. |Is the prescription
of sonme sort of procedure enough or must the procedure
conply with any particular 'requirements ? Qovi ousl y,
procedure cannot be arbitrary, unfair or unreasonable. This
i ndeed was conceded by the | earned Attorney General who with
his wusual candour frankly stated that it was not possible
for himto contend that any procedure howsoever arbitrary,
oppressive or unjust may be prescribed by the |aw. There
was some discussion in A~ K Gopalan’s case in regard to the
nature of the procedure required to be prescribed under
Article 21 and at |east three of the | earned Judges out of
five expressed thenselves strongly in favour of the view
that the procedure cannot be any arbitrary,  fantastic or

oppressive procedure. « Fazal Ai, J.;, who was in a mnority,
went to the farthest Iimt in saying that the procedure nust
include the four essentials, set out in Prof. WIIli’s book

on Constitutional Law, nanely, notice, opportunity to be
heard, inpartial tribunal and ordinary course of procedure.
Patanjali Sastri, J. did not go as far as that but ' he did
say that "certain basic principles energed as the constant
factors known to all those procedures and they fornmed the
core of the procedure established by |aw. " Mhajan, 'J., also
observed that Article 21 requires that "there shoul'd be sone
form of proceeding before a person can be condemmed either
in respect of his life or his liberty" and "it negatives the
idea of fantastic, arbitrary and oppressive forns of
proceedi ngs". But apart altogether fromthese observations
in A K Gopalan’s case, which have great weight, we find
that even on principle the concept of reasonabl eness nust be
projected in the procedure contenplated by Article 21,
having regard to the inpact of Article 14 on Article 21
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The inter-relationship between articles 14, 19 and 21

W nmay at this stage consider the inter-relation between
Article 21 on the one hand and Articles 14 and 19 " on the
ot her. We have al ready pointed out that the viewtaken by
the mpjority in A K Gopalan’s case war,. that so long as a
law of preventive detention satisfies the requirements of
Article 22, it would be within the terms of Article 21 and
it would not be required to neet the challenge of Article
19. This view proceeded on the assunption that "certain
articles in the constitution exclusively deal with specific
matters” and where the requirenments of an article dealing
with the particular matter in question are satisfied and
there is no infringenment of the fundanental right guaranteed
by that article, no recourse can be had to a fundanenta
right conferred by another article. This doctrine of
exclusivity was seriously questioned in R C. Cooper’'s case
and it was over-ruled by a majority of the Full Court, only
Ray, J., as he then was, dissenting. The nmmjority judges
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hel d that though a | aw of preventive detention may pass the
test of Article 22, it has yet to satisfy the requirenents
of other fundanental rights such as Article 19. The ratio
of the mgjority judgnent in R C. Cooper’s case was
explained in clear and categorical ternms by Shelat, J.,
speaki ng on behal f of seven judges of this Court in Shanbhu
Nath Sarkar v. State of West Bengal (1). The |earned Judge
there said :
"I'n Gopalan’s case (supra) the mgjority court
had held that Article 22 was a self-contained
Code and therefore a law of preventive
detention did not have to satisfy the require-
ment of Articles 19, 14 and 21. The view of
Fazal Ali, J., on the other hand, was that
preventive detention was a direct breach of
the right under Article 19 (1) (d) and that a
| aw providing for-preventive detention. had to
be” subject to such judicial review as is

obt ai ned under clause (5) of that Article. In
R~ C. Cooper v. Union of India, (supra) the
af oresai d prem se, of the majority in

Copal an’s -~ case (supra) was disapproved and
therefore it~ no longer holds the field.
Though Cooper’s case (supra) dealt wth the
inter-relationship of Article 19 and Article
31, the basic approach to construing the
fundanental rights guaranteed in the different
provisions of the Constitution adopted in this
case held the major prem se of the mgjority in
Copal an’ s case (supra) to be incorrect.™
Subsequently, in Haradhan Saha v. State of Wst  Bengal &
Os.(2) also, a Bench of five Judges of this~ Court, after
referring to the decisions in AL K Gopalan’s case and R C.
Cooper’s case, agreed that the -Maintenance of Interna
Security Act, 1971, which is a law of preventive detention,
has to be tested in regard to its reasonableness wth
reference to Article 19. That decision accepted and applied
the ratioin R C. Cooper’s case and Shanbhu Nath ' Sarkar’s
case and proceeded to consider the challenge of Article 19
to the constitutional validity of the Mintenance of
Internal Security Act, 1971 and held that the Act™ did not
violate any of the constitutional guarantees enshrined in
Art. 19. The sane view was affirned once again by a Bench
of four
(1) [1973] S.C R 856.
(1) [1975] S.C.R 778.
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judges of this Court in KhudiramDas v. The State of  West
Bengal & Os.(1) Interestingly, even prior . to t hese

deci sions, as pointed out by Dr. Rajive Dhawan, in his/  book

"The Supreme Court of India :" at page 235, reference was
made, by this court in Mohd. Sabir v. State of Janmu and
Kashmr(2) to article 191(2) to justify preventive; deten-
tion. The law, mnust, therefore, now be taken to be well
settled that Article 21 does not exclude Article 19 and that
even if there is a law prescribing a procedure for depriving
a person of 'personal liberty' and there is consequently no
i nfringement of the fundanental right conferred by Article
21, such law, in so far as it abridges or takes away any
fundanental right under Article 19 would have to neet the
chall enge of that article. This proposition can no | onger
be disputed after the decisions in R C  Cooper’s case,
Shanbhu Nath Sarkar’s case and Haradhan Saha’s case. Now,
if a law depriving a person of ’'personal Iliberty’ and
prescribing a procedure for that purpose within the meaning




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 57 of 154

of Article 21 has to stand the test of one or nore of the
fundanental rights conferred under Article 19 which may be
applicable in a given situation, ex hypothesi it nmust also
be Iliable to be tested with reference to Article 14. Thi s
was in fact not disputed by the | earned Attorney CGeneral and
indeed he could not do soin view of the clear and
categorical statement nmade by Mikharjea, J., in A K
Copal an’s case that Article 21 "presupposes that the law is
a valid and binding law under the provisions of the
Constitution having regard to the conpetence of t he
| egislature and the subject it relates to and does not
i nfringe any of the fundanental rights whi ch the
Constitution provides for", including Article 14. Thi s
Court also applied Article 14 in tw of its earlier
deci sions, nanely, The State of West Bengal v. Anwar Al

Sar kar ( 3) and Kathi Raning Rawat v. The State of
Saurashtra(4) where there was a special law providing for
trial of certain offences by a speedier process which took
away sone of the safeguards available to an accused under
the ordinary procedure in the Crinminal Procedure Code. The
special law -in each of these two cases undoubtedly pres-
cribed a procedure for trial of the specified offences and
this procedure could not be condemmed as inherently wunfair
or unjust and there was thus conmpliance with the requirenent
of Article 21, but even so, the validity of the special |aw
was tested before the Suprene, Court on the touchstone of
Article 14 and in one case, nanely, Kathi -“Raning Rawat’'s
case, the wvalidity was upheld and in the other, nanely,

Anwar Ali Sarkar’'s case, it was struck down. It was held in
both these cases that the procedure established by the
special |aw nmust not be violative of the equality clause.

That procedure nust answer the requirenment of Article 14.
The nature and requirenment of the procedure wunder  article
21.

Now, the question imediately arises as to what is the
requi rement of Article 14 : what isthe content and reach of
the great equalising principle enunciated in this article ?
There can be no doubt that it is.a founding faith of the
Constitution. 1t is indeed the pillar on which

(1) [1975] 2 S.C R 832.

(2) Al. R1971S.C 1713.

(3) [1952] S.C.R 284.

(4) [1952] S.C.R 435.
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rests securely the foundation of our democratic republic.
And, therefore, it must not be subjected to a  narrow,

pedantic or |exicographic approach. _ No attenpt ~should be
made to truncate its all enbracing scope and meaning for, to
do so would be to violate its activist nmagnitude. Equal ity
is a dynam c concept with nany aspects and di nensions and it
cannot be inprisoned Wthin traditional and doctrinaire
l[imts. W nust reiterate here what was pointed out by the
majority in E. P. Royappa v. State of Tam| Nadu & Anot her
(1) nanely, that "from a positivistic point of view,
equality is antithetic to arbitrariness. |In fact equality
and arbitrariness are sworn enenies; one belongs to the rule
of law in a republic, while the other, to the whim and
caprice of an absolute nonarch. Were an act is arbitrary,
it isinplicit init that it is unequal both according to

political 1logic and constitutional law and is therefore
violative of Article 14". Article 14 strikes, at arbi-
trariness in State action and ensures fairness and equality
of treatnent. The principle of reasonableness, whi ch

legally as well as philosophically, is an essential elenent
of equality or non-arbitrariness pervades Article 14 like a
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brooding ommipresence and the procedure contenplated by
Article 21 nust answer the best of reasonabl eness in order

to be in confornmity with Article 14. It nust be "’'right and
just and fair" and not arbitrary, fanciful or oppressive;
otherwise, it wuwuld be no procedure at all and t he
requi rement of Article 21 would not be satisfied.

How far natural justice is air essential elenent of
procedure established by |aw.

The question imediately arises : does the procedure

prescribed by the Passports Act, 1967 for inmpounding a
passport neet the, test of this requirement ? Is it ’right
or fair or just’ ? The argunent of the petitioner was that
it is not, because it provides for inpounding of a passport
wi thout affording reasonabl e opportunity to the holder of

the passport to be heard.in defence. To impound the
passport of a person, said the petitioner, 1is a serious
matter, si nce it prevents ~him from exercising hi s

constitutional right to go abroad and such a drastic
consequence cannot in fairness be visited without observing
the principle of audi alteram partem Any procedure which
permts inpairment of the constitutional right to go abroad
wi thout giving reasonabl e opportunity to show cause cannot
but be condemmed as unfair and unjust and hence, there is in
the present case clear infringenent of the requirenment of

Article 21. Now, it is true that there is no express
provision in the Passports Act, 1967 which requires that the
audi alteram partem rule should “be fol | oned bef ore
i mpounding a passport, but that is not conclusive of the
guestion. |If the statute makes itself clear on this point,

then no nore question arises. ~But even whenthe statute is
silent, the law may in a given case make an inplication and

apply the principle stated by Byles, ~J., “in Cooper V.
Wandswor t h Boar d of Wbrks(2). “A  long course of
decision---, beginning with Dr. Bentley' s case and ‘ending

with sonme very recent cases, establish that, although there
are no positive words in the statute requiring that the
party shall be heard, yet-the justice of the conmon /| aw w ||l
supply the om ssion of
(1) [1974]2S.C. R 348.
(2) [1863]14C.B.N. S. 180.
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the |egislature". The principle of audi —alteram partem
whi ch mandates that no one shall be condemmed unheard, part
of the rules of natural justice. 1In fact, there are two
main principles in which the rules of natural justice are
mani f ested, nanely, Neno Judex in Sua Causa and audi- al t eram
partem We are not concerned here with the fornmer, since
there is no case of bias urged here. The question is only
in regard to the right of hearing which involves the /aud
alteram partemrule. Can it be inported in the procedure
for inpounding a passport ?
W rmay comence the discussion of this question with a few
general observations to enphasi se the increasing inportance
of natural justice in the field of admnistrative law
Natural justice is a great humanising principle intended to
invest law with’' fairness and to secure justice and over the
years it has grown into a widely pervasive rule affecting
| arge areas of administrative action. Lord Mrris of Borth-
y-CGest spoke of this rule in eloquent terns in his address
bef ore the Bent ham C ub :
"We can, | think, take pride in what has been
done in recent periods and particularly in the
field of adnministrative |aw by invoking and by
applying these principles which we broadly
classify wunder the designation of natura
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justice. Many testing problens as to their
application yet remain to be solved. But |
affirmthat the area of administrative

action is but one area in which the principles
are to be deployed. Nor are they to be
i nvoked only when procedural failures are

shown. Does natural justice qualify to be
described as a "mmjestic" conception ?
believe it does. |Is it just a rhetorical but

vague phrase which can be enployed, when
needed, to give a gloss of assurance ? |
believe that it is very much nmore. |If it can
be sunmari sed as being fair play in action-who
could wish that it would ever be out of action
? It denotes that the lawis not only to be
guided by reason and by logic but that its
purpose %,ill not be fulfilled; it |Iacks
nore exalted inspiration." (Current Legal Pro-
bl ens,” 1973, Vol . 26, p. 16)

And then —again,” in his speech inthe House of Lords in

Wseman v. Borneman(l), the |earned Law Lord said in words

of inspired felicity:
"that the conception of natural justice should
at all stages guide those who di scharge
judicial functions is not nmerely an acceptable
but is an essential part of the philosophy of
the ' | aw. We often speak of - the rules of
natural justice. But there is nothing rigid
or nechani cal about them VWhat t hey
conpr ehend has been anal ysed and described in
many authorities. But any anal ysi's nust bring
into relief rather their spirit and their
inspiration than any precision of definition
or precision as to-application. W ' do not

search for prescriptions which will lay' down
exactly what nust, ~in various di ver gent
situations, be done. The principles and

procedures are
(1) [1971] A C. 297.
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to be applied which,  in any particular
situation or set of circunstances, are right
and just and fair. Natural justice, it has
been said, is only "fair play in action." ~Nor
do we wait for directions from Parlianent.
The conmmon | aw has abundant riches : there we
may find what Byles, J., called "the justice
of the common | aw'
Thus, the soul of natural justice is fair play “in
action and that is why it has received the Wi dest

recogni tion throughout the denocratic world. In the United
States, the right to an administrative hearing is regarded
as essential requirement of fundamental fairness. And in

England too it has been held that 'fair play in action

demands that before any prejudicial or adverse action is
taken against a person, he must be given an opportunity to
be heard. The rule was stated by Lord Henning, MR in
these terms in Schmdt v. Secretary of State for Hone
Affairs(l) :-where a public officer has power to deprive a
person of his liberty or his property, the general principle
is that it has not to be done without his being given an

opportunity of being heard and of nmking representations on
his own behal f". The sane rule also prevails in other
Commonweal th countries like Canada, Australia and New
Zeal and. It has even gained access to the United Nations.
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Vide Anmerican Journal of International Law, Vol. 67, page
479. Magarry, J., describes natural justice "as a
distillate of due process of law'. Vide Fontaine V.
Chesterton(2). It is the quintessence of the process of
justice inspired and guided by fair play in action'. If we
| ook at the speeches of the various |law Lords in Wsenman’s
case, it wll be seen that each one of them asked the

guestion "whether in the particular circunmstances of the
case, the Tribunal acted unfairly so that it could be said
that their procedure did not match wth what justice
demanded”, ,or, was the procedure adopted by the Tribuna
in all the circunmstances unfair’? The test adopted by
every |law Lord was whet her the procedure followed was "fair
in all the circunstances” and 'fair play in action’ required
that an opportunity should be given to the tax payer "to see
and reply to the counter-statement of the Commi ssioners”
bef ore reaching the conclusion that "there is a prima facie
case against him" The inquiry nust, therefore, always be
does fairness in action denmand that an opportunity to be
heard should be given to the person affected ?

Now, if this be the test of applicability of the doctrine of

natural justice, there canbe no distinction between a
quasi -judicial function and an adm nistrative function for
this purpose. The ai mof both adm nistrative inquiry as
well as quasi-judicial inquiry is to arrive at a just

decision and if a rule of natural justice I's calculated to
secure justice, or to put it negatively, to prevent
m scarriage of justice, it is difficult to see why it should
be applicable to  quasi-judicial~ inquiry and not to
admnistrative inquiry. It rmust logically apply to both.
On what principle can distinction be nade between one and
the other ? Can it be said that the requirenent of ’'fair
play in action’ is any the

(1) [1969] 2 Chancery Division 149.

(2) (1968) 112 Solicitor General 690.
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less in an admnistrative inquiry than in a quasi--judicia
one? Sonetimes an unjust decision in an admnistrative
inquiry may have far nore serious consequences than a
decision in a quasi-judicial inquiry and hence the rules of
natural justice nust apply equally in an administrative
inquiry which entails-civil consequences. There was,
however, a tinme in the early stages of the developnent of
the doctrine of natural justice when the view prevail ed that
the rules of natural justice have application only “to a
qguasi -j udi ci al proceedi ng as di sti ngui shed from an
admi ni strative proceeding and the distinguishing feature of
a quasi-judicial proceeding is that the authority concerned
is required by the, law under which it is functioning to act
judicially. This requirement of a duty to act judicially in
order to invest the function with a quasi,judicial “character
was spelt out fromthe foll owi ng observation of Atkin, L.J.
in Rex v. Electricity Commi ssioners(1l), "wherever any  body
of persons having |legal authority to determ ne questions
affecting the rights of subjects, and having the duty to act
judicially, act in excess of their legal authority, they are
subject to the controlling jurisdiction of the King Bench
Division. . . .". Lord Hewart, C.J., in Rex V. Legislative
Conmittee of the Church Assenmbly, ( 2 ) read this
observation to nmean that the duty to act judicially should
be an additional requirenent existing independently of the
"authority to determ ne questions affecting the rights of
subj ect s"-sonet hi ng super added to it. This gloss placed by
Lord Hewart, C. J., on the dictum of Lord Atkin, L.J.,
bedevilled the law for a considerable tine and stultified
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the growth of the doctrine of natural justice. The Court
was constrained in every case that cane before it, to make a
search for the duty to act judicially sonetinmes fromtenuous
material and sonetines in the services of the statute and
this led to oversubtlety and over-refinement resulting in
confusion and uncertainty in the law But this was plainly
contrary to the earlier authorities and in the epoch-naking
deci sion of the House of Lords in R dge v. Baldw n(3), which
marks a turning point in the history of the devel opnent of
the doctrine of natural justice, Lord Reid pointed out how
t he gl oss of Lord Hewart, C. J., was based on a
m sunder st andi ng of the; observations of Atkin, L.J., and it
went counter to the law laid down in the earlier decisions,
of the Court. Lord Reid observed : "If Lord Hewart neant
that it is never enoughthat a body has a duty to determn ne
what the rights of an individual should be, but that there
nmust al ways be something nore to inpose on it a duty to act
judicially, thenthat appears to nme inpossible to reconcile
with the earlier authorities".” The learned law Lord held
that the duty to act judicially nay arise from the very
nature of the function intended to be perforned’ and it need
not be shown to be superadded.” This decision, broadened the
area of application of the rules of natural justice and to
borrow the words of Prof. Car in his article on 'Natura

Justice, Substance /and Shadow in Public Law Journal, 1975,
restored light to an area "benighted by the narr ow
conceptual i sm of the previous decade". ~This devel opnment in

the law had its parallel in Indiainthe Associated Cenent
Conpanies Ltd. v. P.. N Sharna & Anr(4) where

(1) [1924] 1 K. B.171

(2) [1928] 1 K. B.411

(3) [1964] A C 4o0.

(4) [1965] 2 S.C. R 366.

5-119 SCT/ 78
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this Court approvingly referred to the decision in R dge v.
Baldwin (supra) and, later in/State of Oissa v. Dr.
Bi napani (1) observed that : "If there is power to deci de and
determine to the prejudice of ~a person, duty to act
judicially is inplicit in the exercise of such power". This

Court also, pointed out in A K Kraipak & Ors. v. Union of
India & Ors. (2) another historic decisioninthis branch of
the law, that in recent years the concept of quasi-judicia

power has been undergoing radical change and said: "The
dividing |ine between an adninistrative power and a quasi-
judicial power is quite thin and is being gradually oblite-
rated, for determ ning whether a power is an administrative,
power or a quasi-judicial power one has to look to the
nature of the power conferred, the person or persons on whom
it is conferred, the framework of the law conferring that
power, the consequences ensuing fromthe exercise -of that
power and the manner in which that power is expected to be
exercised". The net effect of these and other decisions was
that the duty to act judicially need not be super-added, but
it may be spelt out fromthe nature of the power conferred,

the manner of exercising it and its inpact on the rights of
the person effected and where it is found to exist, the
rules of, natural justice would be attracted.

This was the advance made by the law as a result of the
decision in Ridge v. Baldwin (supra) in England and the
decision in Associated Cenent Conpanies’s case (supra) and
other <cases following upon it, in India. But that was not
to be the end of the devel opment of the |law on this subject.

The proliferation of admini strative | aw pr ovoked
consi derabl e fresh thinking on the subject and soon it came
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to be recognised that "fair play in action’ required that in
adm nistrative proceeding also, the doctrine of natura
justice must be held to be applicable. We have already
di scussed this aspect of the question on principal and shown
why no distinction can be made between an admini strative and

a qguasi -j udi ci al proceedi ng for t he; pur pose of
applicability of the doctrine of natural justice. Thi s
position was judicially recognised and accepted and the
di chot ony bet ween admini strative and quasi -j udi ci a
proceedi ngs vis-a-vis doctrine of natural justice was

finally discarded as unsound by the decisions inln re :
HK (Al Infant) (3) and Schm dt v. Secretary of State for
Honme Affairs (supra) in England and, so far as India is
concerned, by the nmenorabl e decision rendered by this Court

in A K Kraipak’s case (supra). Lord Parker, C.J.
pointed out in the course-of his judgment inlIn Re : HK
(An Infant) (supra)
"But at the sane tine,, | nyself think that
even ~if an Immgration officer is not in a
judicial or guasi -judicial capacity,

he nmust at-any rate give the inmigrant an
opportunity of satisfying himof the matters
in the sub-section, and for that purpose |et
t he i mm_gr ant know what hi s i mredi at e
inpression is so that the inmgrant can
di sabuse him That
(1) [1967] 2 S C R 625.
(2) [1970] 1 S.C. R 457.
(3) [1967] 2 Q B. 617.
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is not, as | see it, a question of acting or
being required to act judicially, but of being
required to act fairly. Good adnministration
and an honest or bonafide decision nust, as it
seens to ne, . required not nerely
inmpartiality, nor merely bringing one’s mnd
to bear on the probllem but acting fairly; and
to the limted extent that the circumnstances
of any particular case allow, and within the
| egi sl ative f r amewor k under whi ch t he
adm nistrator is working, only to that |imted
extent do the so-called rules of natura
justice apply, which in a case such as this is
nerely a duty to act fairly. | appreciate
that in saying that it may be said that one is
going further than is pernitted on the decided
cases because heretofore at ~any rate the
decisions of the courts do seemto have drawn
a strict line in these matters according to
whether there is or’ is not a duty to act
judicially or quasi-judicially."

This Court, speaking through Hegde, J., in ,l. K Kraipak’s

case quoted wth approval the above passage from the

judgrment of Lord Parker, C.J., and proceeded to add
"The aimof the rules of natural justice is to
secure justice or to put it negatively to
prevent mscarriage of justice. These rules
can operate only in areas not covered by any
law validly made. |In other words they do not
supplant the |aw of the land but suppl enment
it-Till very recently it was the opinion of
the courts that unless the authority concerned
was required by the law under which it
functioned to act judicially there was no room
for the, application of the rules of natura
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justice. The validity of that limtation is
now questioned. |If the purpose of the rules
of natural justice is to prevent mscarriage
of justice One fails to see why those rules
shoul d be made inapplicable, to admnistrative
enquiries. Oten tines it is not easy to draw
t he line that denar cat es admini strative
enquiries from quasi-judicial enquiries.
Enqui ri es which were considered adninistrative
at one time are now being considered as
quasi-.judicial in character. Arriving at a
just decision is the aim of both quasi-
judicial enquiries as well as admnistrative
enquiries. An unj ust deci si on in an
adm nistrative enquiry nmay have nore far
reaching effect than a decision in a quasi-
judicial _enquiry. As observed by this Court
i n~ Suresh Koshy CGeorge v. The University of
Kerala and Os. (1969)1 S.C.R 317 the rules
of ~natural justice are not enbodied rules.
What particular rule of natural justice should
apply to-a given case nmust depend to a great
extent on the facts and circunstances of that
case the framework of the law under which the
enquiry “is held and the constitution of the
Tri bunal or body of persons appointed for that
pur pose. \Wenever a conplaint is nmade before
a court that some - principles  of nat ura
justice had been contravened the court has to
deci de whet her the observance of that rule was
necessary for a-just decision on the facts of
t he case."

680
This view was reiterated and re-affirmed in a
subsequent decision of this Court in D.F. O
South Khari v. Ram Sanehi Singh(l). The |aw
must, therefore, now be taken to 'be well
settled that even in an adm nistrative
proceedi ng, which involves civil consequences,
the doctrine of natural justice nmust be held
to be applicable.

Now, here, the power conferred on the Passport
Authority 1is to inpound a passport and the
consequence of inpoundi ng a passport woul d be
to inpair the constitutional right of the
hol der of the passport to go abroad during the
time t hat t he passport is i mpounded.
Mor eover, a passport can be inmpounded by the
Passport Authority only on certain specified
grounds set out in sub-section (3) of ~section
10 and the Passport Authority would  have to
apply its mind to the facts and circunstances
of a given case and deci de whet her any of the
specified grounds exists which would justify
i mpounding of the passport. The Passport
Authority is also required by sub-section (5)
of section 10 to record in witing a brief
statenment of the reasons for naking an order
i mpounding a passport and, save in certain
exceptional situations, the Passport Authority
is obliged to furnish a copy of the statenent
of reasons to the bolder of the passport.
Wiere the Passport Authority which has im
pounded a passport is other than the Centra
CGovernment, a right of appeal against the
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order inpounding the passport is given by section 11, and in

the appeal, the validity of the reasons given by the
Passport Authority for inpounding the passport can be
canvassed before the Appellate Authority. It is clear on a

consi derati on of these circunstances that the test |aid down
in the decisions of this Court for distinguishing between a
guasi -j udi ci al power and an admnistrative power is
satisfied and the power conferred on the Passport Authority
to i mpound a passport is quasi-judicial power. The rules of
natural justice would, in the circunstances, be applicable
in the exercise of the power of inpounding a passport even
on the orthodox view which prevailed prior to A K
Krai pak’s case. The sane result nust followin view of the
decision in A K Kraipak's case, even if the power to
i mpound a passport were regarded as admnistrative in
character, because it seriously interferes with t he
constitutional right of the holder of the passport to go
abroad and entails adverse civil consequences.

Now, ~as al ready pointed out, the doctrine of

natural justice consists principally of two
rul es, nanely, nenp debt esse judex propria
cause : _no one shall be a judge in his own
cause, ~and audi alterampartem: no decision
shal | be given against . a party wi t hout
affording hima reasonabl e hearing. W are
concerned here with the second rule and hence
we shal | confine ourselves only to a
di scussion of that rule: The |earned Attorney
General , appearing on behal f of the Union of

India, fairly conceded that the audi alteram
partemrule is a highly effective tool devised
by the courts to enable a statutory ‘authority
to arrive at a just  decision and it is
calcul ated to act as a healthy check on '\ abuse
or m suse of powerand hence its reach should
not be narrowed and its applicability  circum
scri bed. He rightly did not plead for
reconsi deration of the historic advances' nmade
in the lawas a result of the decisions of
this Court and did

(1) [ 1973] 3S.C. C. 864.
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not suggest that the Court should re-trace its
st eps. That woul d i ndeed have been a nopst

startling argunent coming fromthe  Governnent
of India and for the Court to accede to such
an argument woul d have been so act - of utter
retrogression. But fortunately no such
argunent was advanced by the |l earned Attorney
Cener al . What he urged was a very limted
contention, nanely that having regard to the
nat ure of the action involved in t he
i mpoundi ng of a passport, the audi alteram
partem rule nust be held to, be excluded,
because if notice were to be given to the haol -
der of the passport and reasonabl e opportunity
afforded to himto show cause why his passport
shoul d not be inmpounded, he night immediately,
on the strength of the passport, nake good his
exit from the country and the object of
i mpoundi ng the passport would be frustrated.
The argunent was that if the audi alteram
partemrule were applied, its effect would be
to stultify the power of inmpounding the
passport and it woul d defeat and paral yse the
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administration of the | aw and hence the aud
alteram partem rule cannot in fairness be
appl i ed while exercising the power to inpound
a passport. This, argument was sought to be
supported by reference to the statenent of the
law in A'S. de Smith, Judicial Review of
Adm nistrative Action, 2nd ed., where the
| earned author says at page 174 that "in
adnmnistrative, law a prima facie right to
prior notice and opportunity to be heard may
be held to be excluded by inplication-where an
obligation to give notice and opportunity to
be heard woul d obstruct the taking of pronpt
action, especially action of a preventive or
remedi al nature”. Now, it is true that since
the right to prior notice and opportunity of
hearing arises only by inplication from the
duty to act fairly, or to use the words of
Lord Morris of Borth-y-Gest, from'fair play in action, it
may equally be excluded where, having regard to the nature
of the actionto be taken, its object and purpose and the
schene of the relevant statutory provision, fairness in
action does not demand its inplication and even warrants its
exclusion. There are certain well recognised exceptions to
the audi alteram partem rule established by judicia
decisions and they are sunmarised by  S.A. de Snmith in
Judicial Review of Administrative Action, 2nd ed., at page

168 to 179. If  we anal yse these exceptions a little
closely, _it will be apparent that they do not in any way
mlitate against the principle which requires fair play in
adm nistrative action. The word ' exception’ is really a

m snoner because in these exclusionary cases the aud
alteram partemrule is held inapplicable not by way ' of an
exception to "fair play in action", but because ' nothing
unfair can be inferred by not affording an opportunity to
present or neet a case. The audi alterampartem rule is
intended to inject justice intothe law and it cannot be
applied to defeat the ends of justice, or to nake the |aw
"lifeless, absurd, stultifying, self-defeating or plainly
contrary to the common sense of the situation”. Since the
life of the law is not |ogic but experience and every | egal
proposition nust, in the ultimte analysis, be tested on the
touchstone of pragmatic realism the audi alteram partem
rule would, by the experiential test, be excluded, if
inmporting the right to be heard has the effect of paralysing
the administrative process or the need for  pronptitude or
the wurgency of the situation so demands. But at the sane
time it rmust be remenbered that this is a rule of vita
inmportance in the field of admnistrative law and it / nust
not be jettisoned save in very exceptional circunstances
wher e conpul sive necessity so denmands.
682
It is a whol esonme rul e designed to- secure the
rule of law and the court should not be too
ready to eschew it inits application to a
given case. True rue it is that in questions
of this kind a fanatical or doctrinaire ap-
proach should be avoided, but that does not
mean that nerely because the traditiona
met hodol ogy of a formalised hearing may have
the effect of stultifying the exercise of the
statutory power, the audi alteram partem
should be wholly excluded. The court rust
make every effort to salvage this cardina
rule to the maxi mumextent permssible in a
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gi ven case. It nust not be forgotten that
"natural justice is pragmatically flexible and
is anenabl e to capsul ati on under t he
conpul sive pressure of circunstances". The
audi alteram partemrule is not cast in a
rigid nmould and judicial decisions establish
that it may suffer situational nodifications.
The core of it must, however, remain, nanely,
t hat t he per%on affected nust have a
reasonabl e opportunity of being heard and the
hearing rmust be a genuine hearing and not an
enpty public relations exercise. That is why Tucker, L.J.,
enphasi sed in Russel v. Duke of Norfolk(1l) that "whatever

standard of natural justice is adopted, one essential is
that the person concerned should have a reasonable oppor-
tunity of presenting his case". Wat opportunity may be
regarded as reasonable  woul d necessarily depend on the
practical  necessities of the 'situation. It may be a
sophisticated  fullfledged hearing or it may be a hearing
which is very brief and minimal : it nay be a hearing prior
to the decision or it may even be a post-decisional renedia
heari ng. The audi alterampartem rule is sufficiently

flexible to permit nodifications and variations to suit the
exi gencies of nyriad kinds of situations which max, arise.
This circunstantial flexibility of the audi alteram partem
rule was enpbasised by Lord Reid in Wserman v. Sornenan
(supra) when he said that he woul d be "sorry to see this
fundanmental general principle degenerate into.a series of
hard and fast rul es" and Lord Hailsham L.C., also observed
in Pearl-Berg V. Party(2) that the courts "“have taken in
increasingly sophisticated view of what” is required in
i ndi vidual cases". It would not, therefore, be ‘right to
conclude that the audi alterampartem rule is excluded
nerely because the power to inpound a passport mght be
frustrated, if prior notice and hearing were to be given to
the person concerned before inpounding his passport. the
Passport Authority may proceedto inpound the /passport
wi t hout giving any prior opportunity to the person 'concerned
to be heard, but as soon as the order inpounding the
passport is nmade, and opportunity of hearing, remedial in
aim should be given to himso that he may present his case
and controvert that of the Passport Authority and point  out
why his passport should not be inpounded and the  order
impounding it recalled. This should not only be possible
but also quite appropriate, because the reasons for
i mpoundi ng the passport are required to be supplied by the
Passport Authority after the naking of the order and the
person affected woul d, therefore, be in a position to make a
representation setting forth his case and plead for setting
asi de t he action inpounding his passport. A fair
opportunity of being heard followi ng i mediately “upon the
order inmpoundi ng the passport would satisfy the nmandate of
natural justice and a provision requiring giving of  such
opportunity to the person concerned can and should be read
by

(1) [1949] 1 Al Eng. Reports 109.

(2) [1971] 1 Weekly Law Reports, 728
683

inmplication in the Passports Act, 1967. | f

such a provision were held to be incorporated

in the Passports, Act, 1967 by necessary

inmplication, as we hold it nust be, the

procedure prescribed by the Act for inpounding

a passport would be fight, fair and just and

it would not suffer from the Vi ce of
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arbitrariness or unreasonabl eness. W nust,
t her ef or e, hol d t hat t he procedure
"established” by the Passports Act, 1967 for
i mpoundi ng a passport is in conformty wth
the requirement of Article 21 and does not
fall foul of that article.

But the question then imediately ari ses
whet her the Central Governnent has conplied
with this procedure in inpounding the passport
of the Petitioner. Now, it is obvious and
i ndeed this could not be controverted that the
Central Governnent not only did not give an
opporgive ‘an opportunity of hearing to the
petitioner after making the inpugned order im
poundi ng ~her passport but even declined to
furnish- to the petitioner the reasons for
i mpoundi ng~ her passport despite request made
by her. ~ W have already pointed out that the
Central Governnent was wholly unjustified in
wi thholding the reasons for inpounding the
passport fromthe petitioner and this was not
only in breach of the statutory provision, but
it also anounted to denial of opportunity of
heari ng to the petitioner. The or der
i mpoundi ng the passport of the petitioner was,
therefore, clearly in violation of the rule of
natural justice enbodied in the maxim aud

alteram partemand it was not in conformty
wi th the procedure prescribed by the Passports
Act, 1967. Realising that this was a fata

defect which would void the order inmpounding
the passport, the | earned Attoney- General nade
a statement on behalf-of the Governnent of
India to the foll owi ng effect

"1. The Governnent i s agreeable to considering
any representation that may be nmade by the
petitioner in respect of the inpoundi ng of her
passport and giving her an opportunity in the

matter. The opportunity will be, given'wthin
t wo weeks of t he recei pt of the
representation. It isclarified that in the

present case the grounds for —inmpounding  the
passport are those nentioned in the affidavit
in reply dated 18th August, 1977 of Shri Ghosh
except those nmentioned in para 2 (xi).
2. The representation of the petitioner
will be dealt with expeditiously in accordance
with | aw.
This statenent renoves the voice fromthe order . inpounding
the passport and it can no | onger be assailed on the ground
that it does not conply with the audi alteram partemrule or
is. not in accord with the procedure prescribed by the
Passports Act, 1967.
I's Section 10(3) (c) violative of Article 14 ?
That takes us to the next question whether section 10(3) (c)
is violative of any of the fundanental rights guaranteed

under Part 11l of the Constitution. Only two articles of
the Constitution are relied upon for this purpose and they
are Articles 14 and 19 (1) (a) and (9). W wll first
di spose of the challenge based on Article 14 as it lies in a
Very narrow conpass. The argunment tinder this head of
chal | enge, was t hat

684

section 10(3) (c) confers ungui ded and unfettered power on
the Passport Authority to inpound a passport and hence it is
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violative of the equality clause contained in Article 14.
It was conceded that under section 10 (3) (c) the power to
i mpound a passport can be exercised only upon one or nore of
the, stated grounds, but the conplaint was that the ground
of "interests of the general public". was too vague and
indefinite to afford any real guidance to the Passport
Authority and the Passport Authority could, without in any
way violating the terns of the section, inmpound the passport
of one and not of another, at its discretion. Mreover, it
was said that when the order inpounding a passport is made
by the Central Governnment, there is no appeal or revision
provided by the Statute and the decision of the Centra
Government that it isin public interest to inpound a
passport is final and conclusive. The discretion vested in
the Passport Authority, and particularly in the Centra
Government, is thus unfettered and unrestricted and this is
plainly in violation of Article 14. Now, the law is well
settled that when a statute vests unguided and wunrestricted
power 'in/ an authority to affect the rights of a person
wi t hout  ‘laying -down any policy or principle which is to
guide the authority in exercise of this power, it would be
af fected by the vice of discrimnation since it would |eave
it open to the Authority to discrinnate between persons and
things simlarly situated. But here it is difficult to say
that the discretion conferred on the Passport Authority is
arbitrary or unfettered. There are four grounds set out in
section 10(3) (c) which would justify the maki ng of an order
i mpoundi ng a passport. We are concerned only with the | ast
ground denoted by the words "in the interests of the genera
public", for that is the ground which is attacked as vague
and indefinite. W fail to see how this ground can, by any
stretch of argunment, be characterised as vague or undefi ned.
The words "in the interests of the general public" have a
clearly well defined nmeaning and the courts have often been
cal l ed upon to deci de whether a particular action is "in the
interests of the general public" or-in "public interest" and
no difficulty has been experienced by the Courts in carrying
out this exercise. These words are in fact  borrowed
i psissim verba fromArticle 19(5) and we think it would be
not hi ng short of heresy to accuse the constitution makers of
vague and loose thinking. The |legislature performed a
sci ssor and paste operation in lifting these words out of
Article 19(5) and introducing themin section 10(3) (c¢) and
if these words are not vague and indefinite in Article
19(5), it is difficult to see bow they can be condemmed to
be such when they occur in section 10(3) " (c). How can
section 10(3) (c) be said to incur any constitutiona
infirmty on account of these words when they are no w der
than the <constitutional provisionin Article 19(5) ' and
adhere loyally to the verbal formula adopted In t he
Constitution ? W are clearly of the view that sufficient
guidelines are provided by the, words "in the interests of
the general public" and the power conferred on the Passport
Authority to inpound a passport cannot be said to be
unguided or unfettered. Moreover, it nust be renenbered
that the exercise of this power is not nade dependent on the
subj ective opinion of the Passport Authority as regards the
necessity of exercising it on one or nore of the grounds
stated in the section, but the Passport Authority is
required to record in witing a brief statement of reasons
for inpounding the passport and, save in cer-
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tain exceptional circunstances, to supply a copy of such
statement to the person affected, so that the person
concerned can challenge the decision of the Passport
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Authority in appeal and the appellate authority can exam ne
whet her the reasons given by the Passport Authority are
correct, and if so, whether they justify the naking of the
order impounding the passport. It is true that when the
or der i mpounding a passport is made by the Centra
CGovernment, there is no appeal against it, but it nust be
remenbered that in such a case the power is exercised by the
Central CGovernnent itself and it can safely be assuned that
the Central Government wll exercise the power in a
reasonabl e and responsi bl e manner. \Wen power is vested in
a high authority like the Central Government, abuse of power
cannot be lightly assuned. And in any event, if there is
abuse of power, the arns of the court are long enough to
reach it and to strike it down. The power conferred on the
Passport Authority to inpound a passport under section 10(3)
(c) cannot, therefore, be regarded as discrimnatory and it
does not fall foul of Article 14. But every exercise of such
power has to be'tested in order to determ ne whether it is
arbitrary or within'the guidelines provided in Section 10(3)
(c).

Conflicting approaches for |locating the fundanental right
violated Direct and Inevitable effect test.

W think it would be proper at this stage to consider the
approach to be adopted by the Court  in adjudging the
constitutionality of ~a statute on the touchstone of
fundanental rights. What is the test or yardstick to be
applied for determining whether a statute infringes a
particul ar fundanmental right ? The law on this point has
undergone radical change since the days of A K. Copalan’'s
case. That was the earliest’ decision of this Court on the
subj ect, follow ng al nost inmmedi ately upon the ~comrencenent
of the Constitution. The argunent ~ whi ch arose for
consideration in this case was that the preventive detention
order results in the detention of the applicant in a cel
and hence it contravenes the fundanental rights guaranteed
under clauses (a), (b), (c), (d), (e) and (g) of  Article
19(1). This argunent was negatived by Kania, C. /J., who
pointed out that : "The true approach is only to  consider
the directness of the legislation and not what will be the
result of the detention, otherw se valid, on the node of the
detenu’s life-Any other construction put on the article-wll
be unreasonabl e". These observations were quoted wth
approval by Patanjali Sastri, J; speaking on behalf of the
majority in Ram Singh and Os. v. State of Delhi(1). There,
the detention of the petitioner was ordered with-a view, to
preventing himfrom maki ng. any speeches prejudicial " to the
mai nt enance of public order and the argunent was that the
order of detention was invalid as it infringed the right of
free speech and expression guaranteed under Article  19(1)
(a). The Court took the view that the direct object of the
order was preventive detention and not-the infringement of
the right of freedom of speech and expression, which was
nmerely consequential upon the detention of the detenu and
upheld the wvalidity of the order. The decisionin A K
CGopal an’s case, followed by Ram Singh’s case, gave rise to
the theory that the object and form of State action
determ ne the extent of protection which nay be cl ai nmed

(1) [1951]S.C R 451.
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by an individual and the validity of such action has to be
j udged by considering whether it is "directly in respect of
the subject covered by any particular article of the
Constitution or touches the said article only incidentially
or indirectly". The test to be applied for determining the
constitutional validity of State action with reference to
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fundanental rights is : what is the object of the authority
in taking the action : what is the subject-matter of the
action and to which fundanental right does it relate ? This
theory that "the extent of protection of inportant gua-
rantees, such as the liberty of person and right to
property, depend upon the formand object of the State
action and not wupon its direct operation upon the
i ndividual's freedont held away for a considerable tine and
was applied in Naresh Shridhar Mrajkar & Os. v. State of
Maharashtra & Anr.(1l) to sustain an order made by the Hi gh
Court in a suit for defamation prohibiting the publication
of the evidence of a witness. This Court, after referring
to the observation of Kania, C. J., in A K Gopalan’s case
and noting that they were approved by the Fill Court in Ram
Singh’s case, pointed out that the object of the inpugned
order was to give protection to the witnhness in order to
obtain true evidence inthe case with a viewto do justice
between the parties and it incidentally it operated to
prevent the petitioner fromreporting the proceedings of the
court in the press, it could not be said to contravene
Article 19(1) (a).
But it is interesting to notethat despite the observations
of Kania, C.J., in A K GCopalan' s case and the approval of
these observations  in -Ram Singh’s case, there were two
decisions given by this Court prior to Mrajkar’s case,
whi ch, seemed to deviate and strike, a different note. The
first was the decision in Express News Papers (P) Ltd. &
Anr. V. The Union of India & Os. (2) where N. H Bhagwati,
J., speaking on behalf of the Court, referred to the
observations of Kania, CJ., in A K Gopalan’s case and the
decision in Rain Singh's case, but ultimately fornul ated the
test of direct and inevitable effect for the purpose of ad-
judging whether a statute offends a particular fundanenta
| earned Judge pointed out that all t he
consequences suggested on behalf of “the petitioner’'s as
flowng out of the Wrking Journalists (Conditions of
Service) and M scel | aneous Act, 1955, nanely, "the /tendency
to curtail circulation and thereby narrow the ‘scope of
di ssem nation of information, fetters on the petitioners’
freedom to choose the means of exercising the right,
i keli hood of the independence of the press bei ng undern ned
by having to seek government aid, the inposition of penalty
on the petitioners’ right to choose the instrunents for
exer ci si ng t he freedom or compelling them to seek
alternative nedia etc.", would be renpte and depend  upon
various factors which nmay or nmay not cone into play.
"Unl ess these were the direct or inevitable consequences of
the measures enacted in the inpugned Act", said the |[earned
Judge, "it would not be possible to strike down the
| egi sl ation as having that effect and operation. A possible
eventuality of this type would not necessarily  he the
consequence which could be in the contenplation 'of the
Legi slature while enacting a nmeasure of this type for the
benefit of the
(1) [1966] 3 S.C.R 744.
(2) [1959] S.C R 12.
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wor kmen concerned." Then again, the |earned Judge observed
the intention or the proximate effect and operation of the
Act was such as to bring it within the mschief of Article
19(1) (a), it would certainly be liable to be struck down.
The real difficulty, however, in the way of the petitioners
is that neither the intention nor the effect and ,operation
of the inmpugned Act is to take away or abridge the right of
freedom of speech and expression enj oyed by t he

ri ght.

The
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petitioners". Here we find the gern of the doctrine of
direct and inevitable effect, which necessarily nust be
ef fect intended by the legislature, or in other words, ’'what
may conveniently and appropriately be described as the
doctri ne of intended and real effect. So also in Saka
Papers (P) Ltd. & O's. v. The Union of India(l) while
considering the constitutional validity of the Newspaper
(Price and Page) Act, 1956 and Daily Newspaper (Price and
Page) Order, 1960, this Court applied the test of direct and
i medi ate effect. This Court, relying upon the decision in
Dwar kadas Shrinivas v. The Shol apur & Weaving Co. Ltd.(2)
pointed out that "it is the substance and the practica
result of the act of the State that should be considered
rather than its purely | egal aspect" and "the correct ap-
proach in_such cases should be to enquire as to what in
substance is the loss or injury caused to the citizen and
not nerely what manner and nethod has been adopted by the
State .in. placing the restriction." Since "the direct and
i medi ate’ effect of the order” would be to restrain a
newspaper. from publishing any nunber of pages for carrying
its news-and views, which it has a fundanental right wunder
Article 19 (1) (a) to do, unless it raises the selling price
as provided in the Schedule to the Order, it was held by
this Court that the order was violative of the right of the
newspapers guaranteed by Article 19(1) (a). Here again, the
enphasis was on the direct and inevitable effect ,of the
i mpugned action of the State rather than on-its object and
formor subject-nmatter.
However, it was only R C. Cooper’s case that the doctrine
that the ,object and form of the State action alone
determ ne the extent of protection that may be clained by an
i ndividual and that the effect of the State action on the
fundanental right of the individual is irrelevant, was
finally rejected. It may be pointed out-that this doctrine
is in sub-stance and reality nothing else than the test of
pith and substance which is applied for determning the
constitutionality of legislation where there is conflict of
| egislative powers conferred on Federal and State Legis-
latures with reference to |legislative Lists. The question
which is asked in such cases is : what is the pith and
substance of the legislations; if it "is within the express
powers, then it is not invalidated if —incidentally it
effects matters which are outside the authorised field"
Here also, ,on the application of this doctrine, the
gquestion that is required to be considered is : what is the
pith and substance of the action of the State, ,or in other
words, what is its true nature and character; if it is in
respect of the subject covered by any particul ar| fundanenta
right, its validity nust be judged only by reference to'that
fundanental right and it is immterial that it incidentally
affects another fundanental right.
(1) [1962] 3 S.C R 842.
(2) [1954] S.C. R 674.
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Mat hew, J., in his dissenting judgnent in Bennett Col eman &
Co. & Os. v. Union of India & Os.(1) recognised the
i keness of this doctrine to the pith and substance test and
poi nted out that "the pith and substance test, although not
strictly appropriate, mght serve a wuseful purpose" in
determ ni ng whether the State action infringes a particular
fundanental right. But in R C. Cooper’s case, which was a
decision given by the Full Court <consisting of eleven
judges, this doctrine was thrown overboard and it was
poi nted out by Shah, J.,, speaking on half of the mgjority :
"-it is not the object of the authority making
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the law inpairing the right of a citizen, nor
the form of action that determnes t he
protection he can claim it is the effect of
the law and of the action upon the right which
attract the jurisdiction of the Court to grant
relief. If this be the true view, and we
think it is, in determning the inpact of
State action upon constitutional guarantees
which are fundanental, it follows that the
extent of protection against inpairnent of a
fundanental right is determined not by the
object of the Legislature nor by the form of
the action, but by its direct operation upon
the individual’'s rights.
" we are of the view that the theory that the
obj ect -and formof the State action determn ne
the ~“extent of protection which the aggrieved
party may claimis not consistent wth the
constitutional schene-"
“In" our judgnent, the assunption in A K
CGopal an’s case; that certain articles in the
Constitution exclusively deal wth specific
matters and in determ ning whether there is
infri ngement of the individual’'s guaranteed
rights, ‘the object and the formof the State
action al one need be considered, and effect of
the |l aws on fundanental rights of the indivi-
duals 'in general will be ignored cannot be
accepted as correct.”
The decision in R C.  Cooper’s case thus overturned the view
taken in A K Gopalan's case and, as pointed out « by Ray,
J., speaking on behalf of the mgjority in, Bennett Col eman’s
case,it laid down two interrel ated propositions, nanely,
"First, it is not the object of the authority
making the law.inpairing the right of the
citizen nor the formof action that determ nes
the invasion of the right. Secondly,, it 1is
the effect of the l'aw and the action upon the
right which attracts the jurisdiction of the
Court to grant relief. The direct operation
of the Act upon the rights fornms the real
test."”
The decision in Bennett Coleman's case, followed upon'R C
Cooper’s case and it is’ an inportant and significant
decision, since it elaborated and applied the thesis laid
down in R C. Cooper’s case. The State action which was
i mpugned in Bennett Col eman’s case was newsprint
(1) [21973] 2S.C R 757.
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policy which inter alia inmposed a naximumlimt of ten pages
for every newspaper but w thout permtting the newspaper to
i ncrease the nunber of pages by reducing circulation to neet
its requirement even within the adm ssible quota. These
restrictions were, said to be violative of the right of free
speech and expression guaranteed under Article 19(1) (a)
since their direct and inevitable consequence was to, limt
the nunber of pages which could be published by a newspaper
to ten. The argument of the Governnent was that the, object
of the newsprint policy was rationing and equi tabl e
di stribution of inmported newsprint which was scarce
commodity and not abridgenent of freedom of speech and
expr essi on. The subject-matter of the inport policy was

“rationing of inported commodity and equitable distribution of newsprint"

and the newsprint policy did not directly and
i Mmediately deal with the right mentioned in Article 19(1)
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(a) and hence there was no violation of that Article. Thi s

argunent of the Governnent was negatived by the majority in

the follow ng words :
"M Pal khival a said that the tests of pith
and substance of the subject matter and of
direct and of incidental effect of the
legislation are relevant to questions of
| egi sl ative conpetence but they are irrel evant
to the question of infringement of fundamenta

ri ghts. In our viewthisis a sound and
correct appr oach to i nterpretation of
| egi slative neasures and State action in

relation to fundamental rights. The true test
is whether the effect of the inpugned action
is to take away or abridge fundanmental rights.
If it be assuned that the direct object of the
| aw or action has to be direct abridgenment of
the right of free speech by the inpugned |aw
or action it is to be related to t he
di rectness of effect and not to the directness
of the, subject matter of the inpeached | aw or

action. The action may have a direct effect
on a fundanental right although its direct
subject matter may be different. A law

dealing directly with the Defence of India or
def amati on may yet have a direct effect on the
freedom of speech. Article 19(2) could not

have such law if t he restriction is
unr easonabl e even if it is related to matters
ment i oned t herein. Ther ef ore, t he wor d

"direct" would go to the quality or character
of the effect and not to the subject matter.
The object of the |aw or executive action is

i rrel evant when it est abl i shes t he
petitioner’s contention” about f undanent a
right. 1In the present case, the object of the

newspaper restrictions has nothing to/'do wth
the availability of newsprint or foreign
exchange because these restrictions cone into
operation after the grant of quota. Therefore

the restrictions are to control the nunber

pages or circulation of dailies or newspapers.
These restrictions are clearly outside the
ambit of Article 19(2) of the Constitution.
It, therefore, confirms that the right of
freedom of speech and expression is -abridged
by these restrictions".
The mpjority took the viewthat it was not the object of the
newspri nt policy or its subject matter whi ch was
determ native but its direct consequence or effect upon the
rights of the newspapers and since "the effect
690
and consequence of the inmpugned policy upon the newspapers”
was direct control and restriction of growmh and circulation
of newspapers, the newsprint policy infringed freedom of
speech and expression and was hence violative of Article
19(1) (a). The pith and substance theory was thus negatived
in the clearest ternms and the test applied was as to what is
the direct and inevitable consequence or effect of the
i mpugned State action on the fundanmental right of the
petitioner. It is possible that in a given case the pith
and substance of the State action may deal with a particul ar
fundanental right but its direct and inevitable effect may
be on another fundamental right and in that case, the State
action would have to neet the challenge of the latter

of
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fundanental right. The pith and substance doctrine | ooks
only at the object and subject-matter of the State action

but in testing the wvalidity of the State action wth
reference to fundanental rights, what the Court nmust
consider is the direct and inevitable consequence of the
State action. Oherwi se, the protection of the fundanenta

rights would be subtly but surely eroded.

It may be recalled that the test formulated in R C
Cooper’s case nerely refers to 'direct operation’ or ’'direct
consequence and effect’” of the State action on t he
fundanental right of the petitioner and does not use the
word ’'inevitable in this connection. But there can be no
doubt, on a reading of the relevant observations of Shah

J., that such was the test really intended to be laid down
by the Court in that case. |If the test were nerely of
direct or indirect effect, it would be a openended concept
and in the absence of operational <criteria for judging

"directness’, it would give the Court an wunquantifiable
di scretion to decide whether in a given case a consequence
or effect “is direct or not. Sone ot her concept-vehicle

woul d be needed to quantify the extent of directness or
indirectness in order to apply the test. And that is sup-
plied by the criterion of 'inevitable consequence or effect
adunbrated in the Express Newspaper’s case. This criterion
helps to quantify the extent of directness necessary to
constitute infringement of a fundanental right is direct and
inevitable, then a fortiori it nust be presuned to have been
i ntended by the authority taking the action and hence this
doctrine of direct and inevitable effect has been described
by sone jurists as the doctrine of intended and real effect.
This is the test which nust be applied for the  purpose of
det erm ni ng whet her section 10(3) (c) or the inpugned order
made under it is violative of Art. 19(1) (a) or (Q).

Is Section 10(3) (c) violative of Article 19 (1) (a) or (Q)
?

We may now exami ne the chall enge based on Article 19(1) (a)
in the light of this background. Article 19(1) (a)
enshri nes one of the nost cherished freedons in a denocracy,
nanmely, freedom of speech and expression. The -petitioner
being a citizen, has undoubtedly this freedomguaranteed to
her, but the question is whether section 10(3) (e¢) or the
i mpugned Order wunconstitutionally takes away or abridges
this freedom Now, prima facie, the right, which is “sought
to-be restricted by section 10(3) (c) and the inpugned
Order, is the right to go abroad and that is not naned as a
fundanental right or included in so nmany words in - Article
19(1) (a), but the argument of the petitioner was that the
right to go abroad is an integral part of the freedom of
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speech and expression and whenever State action, be it |aw
or executive fiat, restricts or interferes with the right to
go abroad, it necessarily involves curtail ment of freedom of
speech and expression, and is, therefore required to neet

the challenge of Article 19 (1) (a). This argunment —was
sought to be answered by the Union of India by a two-fold
contenti on. The first linb of the contention was that the

right to go abroad could not possibly be conprehended within
freedom of speech and expression, because the right of free
speech and expression guaranteed under Article 19(1) (a) was
exercisable only wthin the territory of India and the
guarantee of its exercise did not extend outside the,
country and hence State action restricting or preventing
exercise of the right to go abroad could not be said to be
viol ative of freedom of speech and expression and be liable
to be condemmed as invalid on that account. The second |inb
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of the contention went a little further and challenged the
very premse on which the argunent of the petitioner was
based and under this linb, the argunment put forward was that
the right to go abroad was not integrally connected with the
freedom of speech and expression, nor did it partake of the
same basic nature and character and hence it was not
included in the tight of free speech and expr essi on
guaranteed under Article 19(1) (a') and inposition of
restriction on it did not involve violation of that Article.
These were broadly the rival contentions urged on behalf of
the parties and we shall now proceed to consider them

(A) Is Freedom of speech and expression confined to the
Territory of India ?

The first question that arises for consideration on these
contentions is as to what is the scope and anbit of the
ri ght of free speech and expression conferred under Article
19(1) (a). Has it any geographical limtations ? Is its
exerci se guaranteed only withinthe territory of India or
does it also-extend outside ? The Union of India contended
that it was a basic postulate of the Constitution that the
fundanental rights guaranteed by it were available only
within the territory of India, for it could never have been
the intention of the constitution-makers to confer rights
which the authority of the State could not enforce. The
argunent was stressedin the formof an interrogation; how
could the fundanental rights be intended to be operative
outside the territory of India when their exercise in
foreign territory could not be protected by the State ? Wre
the fundamental rights intended to be mere platitudes. in so
far as territory outside India is concerned ? Wat was the
object of ~conferring the guarantee of fundanental rights
outside the territory of India, if it could not be carried
out by- the State ? This argunent, plausible though it may
seem at first blush, is, on closer scrutiny, unsound and
must be rejected. Wen the constitution-mkers enacted Part
[1l dealing with fundanmental rights, they inscribed in the
Constitution certain basic rights which inhere in every
human being and which are essential for unfoldment and
devel opnent of his full personality.. These rights represent
t he basi c values of a civilised soci ety and the
constitution-makers declared that they shall be given a
place of pride in the Constitution and elevated to - the
status of fundanental rights.
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The long years of the freedomstruggle dinspired by the
dynamic spiritualism of Mhatma Gandhi and in fact the
entire cultural and spiritual history of India formed, the
background against which these rights were enacted and
consequently, these rights were, conceived by the constitu-
tion-nmakers not in a narrowlimted sense but in /their
wi dest sweep, for the aimand objective was to build a new
social order where man will not be a nere plaything in the
hands of the State or a few privileged persons but  ‘there
will be full scope and opportunity for himto achieve the
maxi mum devel opment of his personality and the dignity  of
the individual wll be fully assured. The constitution-
nmakers recogni sed the spiritual dinmension of man and they
were conscious that he is an enbodi nent of divinity, what
the great Upnishadnic verse describes as "the children of
imortality" and his mssioninlifeis to realise the
ultimate truth. This obviously he cannot achi eve unless he
has certain basic freedons, such as freedom of thought,
freedom of conscience, freedom of speech and expression

personal liberty to nove where he |likes and so on and so
forth. It was this vast conception of man in society and
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uni verse that animated the formul ati on of fundanental rights
and it is difficult to believe that when the constitution-
nmakers, declared these rights, they intended to confine them
only within the territory of India. Take for exanple,
freedom of speech and expression. Could it have been
i ntended by the constitution-makers that a citizen should
hive this freedomin India but not outside ? Freedom of
speech and expression carries with it the right to gather
information as also, to speak and express oneself at hone
and abroad and to, exchange thoughts and ideas with others
not only in India but also outside. On what principle of
construction and for what reason can this freedom be
confined geographically wthinthe limts of India ? The
constitution-makers have not chosen to limt the extent of
this freedom by adding the words "in the territory of India"
at the end of Article 19(1) (a). They have deliberately
refrained fromusing any words of limtation. Then, are we
going to supply these words and narrow down the scope and
anbit of ‘a highly cherished fundanental right ? Let us not
forget that what we are expounding is a constitution and
what we are called upon to interpret is a provision
conferring a, fundamental right. Shall we expand its reach
and anmbit or curtail it ? Shall we ignore the high and noble
purpose of Part 111 conferring fundanental rights ? Wuld we
not be stultifying 'the fundanental right of free speech and
expression by restricting it by territorial Ilimtation
Moreover, it nay be noted that only ashort while before the
Constitution was . brought into force and whi | st t he
constitutional debate was still going on, the Universa
Decl aration of Human Rights was adopted by the Genera
Assenbly of the United Nations on 10t h Decenber, 1948 and
nost of the fundanental rights which we find included in
Part |11 were recognised and adopted by the United  Nations
as the inalienable rights of ~man .in t he Uni ver sa
Decl aration of Human Rights. _Article 19 of the Universa
Decl aration declared that "every one, has a right to freedom
of opinion and expression, this right includes freedom to
hol d opi nions without interference and to seek, receive and
i mport information and ideas through any nedi a and
regardl ess of frontiers". (enphasis supplied). This was the
glorious declaration of the: fundanental freedomof speech
and expression noble in conception and universal in scope-
whi ch was
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before them when the constitution-nakers enacted Article 19
(1) (a). W have, therefore, no doubt that freedom of

speech and expression guaranteed by Article 19(1) (a) is
exerci sable not only in India but outside.

It is true that the right of free speech and  expression
enshrined in Article 19 (1) (a) can be enforced only if it
sought to be violated by any action of the State and  since
State action cannot have any extra territorial operation

except perhaps incidentally in case of Par | i ament ary
legislation, it is only violation within the territory  of
India that can be conpl ai ned of by an aggrieved person. But
that does not nean that the right of free speech and
expression is exercisable only in India and not outside.
State action taken within the territory of India can prevent
or restrict exercise of freedom of speech and expression
outside India. What Article 19(1) (a) does is to declare
freedom of speech and expression as a fundanmental right and
to protect it against State action. The State cannot by any
| egi sl ati ve or executive, action interfere with the exercise
of this right, except in so far as pernissible under Article
19(2). The State action would necessarily be taken in India
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but it wmay inpair or restrict the exercise of this right

el sewhere. Take for exanple a case where a journalist is
prevented by a |law or an executive order from sending his
despatch abroad. The law or the ,executive order would
operate on the, journalist in India but what it would
prevent himfromdoing is to exercise his freedomof speech
and expression abroad. Today in the nodern world wth

vastly devel oped science and technol ogy and highly inproved
and sophisticated nmeans of comuni cation, a person nmay be
able to exercise freedom of speech and expression abroad by
doi ng something within the country and if this is published
or restricted, his freedom of speech and expression would
certainly be inpaired and Article 19 (1) (a) violated.
Therefore, nerely because State action is restricted to the
territory of India, it does not necessarily follow that the
right of free speech and expression is also limted in its
operation to theterritory of-India and does not extend
out si de:

This thesis can also be substantiated by 1|ooking at the
question  from a slightly different point of view It is
obvious that ~the right of free 'speech and expression
guaranteed under Article 19(1) (a) can be subjected to
restriction permssible under Article 19(2). Such restric-
tion, inposed by a statute or an order made under it, if
within the limts /provided in Article 19(2), would clearly
bind the citizen not only when he is w thin the country but
also when he travels outside. Take for exanmple a case
where, either wunder the Passports- Act, 1967 ,or as a
condition in the Passport issued under it, an_ arbitrary,
unr easonabl e and whol Ly unjustifiable restriction.is placed
upon the citizen that he nay go abroad, but he should not
nake any speech there. This would plainly be'a restriction
which would interfere with his freedom of speech and
expression outside the country, for, if valid, it would bind
him wherever he may go. He would be entitled to say that
such a restriction inposed by State-action is inpermssible
under Article 19(2) and is accordingly void as being
violative of Article 19(1 )(a)

6-119 SCI /78
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It would thus seem clear that freedom of speech and
expression guaranteed under Article 19(1) (a) is exercisable
not only inside the country, but al so outside.

There is al so anot her consideration which |eads to the sane
concl usi on. The right to go abroad is, as heldin Satwant
Si ngh Sawhney’s case, included in personal liberty wthin
the nmeaning of Article 21 and is thus a fundanental right
protected by that Article. When the State issues a passport
and grants endorsenent for one country, but refuses for
anot her, the person concerned can certainly go out of /India
but he is prevented fromgoing to the country for which the
endorsenent is refused and his right to go to that 'country
is taken away. Thi s cannot be done by the State ‘under
Article 21 unless there is a |aw authorising the State to do
so and the action is taken in accordance with the procedure
prescribed by such law. The right to, go abroad, and in
particular to a specified country, is clearly right to
personal |iberty exercisable outs de India and yet it has
been held in Satwant Singh Sawhney’s case to be a
fundanmental right protected by Article 21. This clearly
shows that there is no wunderlying principle in t he
Constitution which limts the fundanental rights in their
operation to the territory of India. |If a fundanental right
under Article 21 can be exercisable outside India, why can
freedom of speech and expression conferred under Article
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19(1) (a) be not so exercisable ?
This view which we are taking is conpletely in accord wth
the thinking on the subject in the United States. There the
preponderance of opinion is that the, protection of the Bil
of Rights is available to United States citizens even in
foreign countries. Vide Best v. United States(1). There
is an interesting article on "The Constitutional Right to
Travel " in 1956 Col unbi a Law Revi ew where Leonard B. Boudin
wites :
"The final objection to limtation upon the
right to travel in that they interfere wth
t he, i ndividual’s freedom of expr essi on
Travel itself is such a freedomin the view of
one scholarly jurist. But we need not go that
far; it _i's enoughthat the freedom of speech
i ncludes the right of Anericans to exercise it
anywhere W thout- the interference of their

gover nment . There are no geogr aphi ca
limtations to the Bill of Ri ghts. A
Covernment that sets up barriers to its

citizens' freedomof expression in any country
in the world violates the Constitution as much
as if it enjoined such expression in the
United States."
These observations were quoted with approval by Hegde, J.,
(as he then was) speaking on behalf of ‘a Division Bench of
the Karnataka Hi gh Court in Dr. S. S~ Sadashiva Rao .
Union of India(2) and the |earned Judge there  pointed out
that "these observations apply in equal force to the
conditions prevailing in thiscountry”. it is obvious,
therefore, that there are no geographical Ilimtations to
freedom of speech and expressi on guaranteed ~Under " Article
19(1) (a) and this freedomis exercisable not only in India
but al so outside and if State
(1) 184 Federal Reporter (2d)131
(2) 1965 Mysore Law Journal, P.605.
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action sets up barriers to its citizen's freedom of
expression in any country in the world, it would violate
Article 19(1) (a) as nuch as if it inhibited such
expression wthin the country. This conclusion would on a
parity of reasoning apply equally in relation to - the
fundanental right to practice any profession or to carry any
occupation, trade or business guaranteed under Article 19(1)
(9)-
(B) 1Is the right to go abroad covered by Article 19 (1) (a)
or (g) ?
That takes us to the next question arising out of the
second linb of the contention of the Governnent. I's’ the
right to go abroad an essential part of freedom of speech
and expression so that whenever there is violation  of the
former, there is inpairnent of the latter i nvol vi ng
infraction of Article 19 (1) (a)? The argunent of the
petitioner was that while it is true that the right to  go
abroad is not expressly included as a fundanmental right in
any of the clauses of Article 19(1), its existence is
necessary in order to make the express freedons nentioned in
Article 19(1) neaningful and effective. The right of free
speech and expression can have neani ngful content and its
exerci se can be effective only if the right to travel abroad
is ensured and without it, freedom of speech and expression
woul d be limted by geographical constraints. The
i mpounding of the passport of a person with a view to
preventing himfrom goi ng abroad to comuni cate his ideas or
share his thoughts and views with others or to express
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hinsel f through song or dance or other fornms and nedia of
expression is direct interference with freedom of speech and
expressi on. It is clear, so ran the argunent, that in a
conpl ex and developing society, where fast nodes of
transport and conmuni cati on have narrowed down di stances and
brought people living in different parts of the world
together, the right to associate with |ike m nded persons in
other parts of the globe, for the purpose of advancing
soci al , politi cal or other ideas and policies is
i ndi spensable and that is part of freedom of speech and
expression which cannot be effectively inplemented without
the right to go abroad. The right to go abroad, it was
said, is a peripheral right emanating from the right to
freedom of speech and expression and is, therefore, covered
by Article 19(1) (a). ~This argunment of the petitioner was
sought to be supported by reference to some recent decisions
of the Suprene Court of the United States. W shall exam ne
these decisions'a little later, but let us first consider
the question on principle.

W nmmy ‘begin the discussion of this question by first
considering the nature and significance of the right to go
abr oad. It cannot be disputed that there nmust exist a
basically free sphere for man, resulting fromthe nature and
dignity of the human being as the bearer of the highest
spiritual and noral values. This basic freedom of the human
being is expressed at various levels and is reflected in
various basic rights. Freedomto go abroad-is one of such
rights, for the nature of man is a free agent necessarily
i nvol ves free novenent. on his part.~ There, can be no doubt
that if the purpose and the sense of the State is to protect
personality and its devel opnent, as indeed it should be of
any |liberal denocratic State, freedomto go abroad nust be
given its due place anpongst the basic rights. This right is
an inportant basic
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human right for it nourishes independent and sel f -
determ ning creative character of the individual, not only
by extending his freedons of action, but also by “extending
the scope of his experience. It .is a right which  gives
intellectual and creative workers in particular the opportu-
nity of extending their spiritual and.intellectual horizon
through study at foreign universities, through contact wth
foreign coll eagues and through participation in discussions
and conferences. The right also extends to private life
marriage, famly and friendship are humanities which can be
rarely affected through refusal of freedomto go abroad and
clearly show that this freedomis a genuine. human right.
Mor eover, this freedom would be highly valuable right where
man finds hinself obliged to flee (a) because he is ~unable
to serve his God as he wished at the previous place of
resi dence, (b) because his personal freedom is threatened
for reasons which do not constitute a crime in the  usua
nmeaning of the word and many were such cases during the
emergency, or (c) because his life is threatened either for
religious or political reasons or through the threat to the
mai nt enance of mninmum standard of living conpatible wth
human dignity. These, reasons suggest that freedom to go
abroad incorporates the inportant function of an ultimm
refunium |ibertatis when other basic freedons are refused.
To, quote the words of M. Justice Douglas in Kent v.
Dull es(1) freedom to go abroad has much social value and
represents a basic hunman right of great significance. It is
in fact incorporated as an inalienable human right in
Article 13 of the Universal Declaration of Human Rights.
But it is not specifically named as a fundanental right in
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Article 19(1). Does it nean that on that account it cannot
be a fundanental right covered by Article 19(1) ?

Now, it may be pointed out at the outset that it is not our
view that a right which is not specifically nentioned by
nane can never be a fundamental right within the neaning of

Article 19(1). It is possible that a right does not find
express nention in any clause of Article 19(1) and vyet it
may be covered by sone clause of that Article. Take for
exanple, by way of illustration, freedomof press. It is a
nost cherished and val ued freedomin a denocracy : indeed

denocracy cannot survive without a free press. Denocracy is
based essentially on free debate and open discussion, for
that is the only corrective of Governnental action in a
denocratic set up. |f denocracy nmeans government of the
peopl e by the people, it is obvious that every citizen nust
be entitled to participatein the denocratic process and in
order to enable himto intelligently exercise his right of
maki ng ~a choice, free and general discussion of public

matters i's absolutely essential. Manifestly, free debate
and open ‘di-scussion, in the nost conprehensive sense, is not
possible —unless there is a free and independent press.
Indeed the true neasure of the health and vigour of a
denocracy is always to be found in its press. Look at its
newspapers-do they reflect diversity of opinions and views,
do they contain expression of dissent and criticism against
governmental policies and actions, or do they obsequiously
sing the praises of the government or lionize or deify the
rul er. The newspapers are the index of the true character
of the Government-whether if is denocratic or authoritarian

It was

(1) 357 U S 11 6 : 2 L. ed. 2d 1204.
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M. Justice Potter Stewart who said : "Wthout an informed
and free press, there cannot be -an enlightened people".
Thus freedom of the press constitutes one of the pillars of
denocracy and indeed lies at the foundation of denpcratic
Organisation and yet it is not enunerated in so nmany terms
as a fundanmental right in Article 19(1), though there'is a
view held by sonme constitutional jurists that this freedom
is too basic and fundanental not to receive express  mention

in Part Ill of the Constitution. But it has been held by
this Court in several decisions, of which-we may nention
only three, nanely, Express Newspapers’ case, Saka

Newspapers case and Bennett Coleman & Co's case, that
freedom of the press is part of the right of free speech and

expression and is covered by Article 19 (1) (a). The,
reason is that freedomof the press is nothing but an aspect
of freedom of speech and expression. |t partakes of. the

sanme basic nature and character and is indeed an integra
part of free speech and expression and perhaps it would not
be incorrect to say that it is the same right applicable in
relation to the press. So also, freedomof circulation is
necessarily involved in freedom of speech and expression and
is part of it and hence enjoys the protection of Article
19(1) (a). Vide Ranmesh Thappar v. State of Madras(l).
Simlarly, the right to paint or sing or dance or to wite
poetry or literature is also covered by Article 19(1) (a),
because the conmon basic characteristic in all t hese
activities is freedom of speech and expression, or to put it
differently, each of these activities is an exercise of

freedom of speech and expression. It would thus be seen
that even if aright is not specifically named in Article
19(1), it may still be a fundanental right covered by sone

clause of that Article, if it is an integral part of a named
fundanmental right or partakes of the sane basic nature and
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character as that fundamental right. It is not enough that
a right clainmed by the petitioner flows or emanates from a
naned fw danmental right or that its existence is necessary
in order to make the exercise of the naned fundanmental right
meani ngf ul and effective. Every activity which facilitates
the exercise of a named fundanental right is not necessarily
conprehended in that fundanental right nor can it be
regarded as such nerely because it may not be possible,
otherwise to effectively exercise, that fundanental right.
The contrary construction would |l ead to incongruous results
and the entire schene of Article 19(1) which confers
di fferent rights and sanctions different restrictions
according to different standards dependi ng upon. the nature,
of the right will be upset. Wat is necessary to be seen
is, and that is the test which nust be applied, whether the
right claimed by the petitioner is an integral part of a
naned fundamental right or partakes of the same basic nature
and character as the nanmed fundanental right so that the

exercise /of such right is in reality and substance nothing
but an ‘instance of the exercise of the nanmed fundanenta

right. [If this be the correct test, as we apprehend it is.
the right to, go abroad cannot in all circunstances be
regarded as includedin freedom of speech and expression.
M. Justice Douglas saidin Kent v. Dulles that "freedom of
novenent across frontiers in either direction, and inside

frontiers as well, ~was a part of our heritage. Trave
abroad. like travel within the country, ay be necessary for
['ivelihood. It may be as close to the ‘heart of the

i ndi vi dual as the choice of what he eats,
(1) [21950] S.C.R 594.
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or wears, or reads. Freedomof novenent is basic in our
Scheme of values." And what the |earned  Judge, 'said in
regard to freedom of novenent in his country holds good in
our country as well. Freedomof novenment has been a part of
our ancient tradition which always upheld the dignity of man
and saw in himthe enbodi ment of the Divine. The Vedic

seers knewno limtations either in the |oconmotion of the
human body or in the flight of the soul to higher planes of
consci ousness. Even in the post-Upnishadic period, followed
by the Buddhistic era and the early centuries after Christ,
the people of this country went to foreign lands in pursuit
of trade and business or in search of know edge or with a
view to shedding on others the |ight of know edge i nparted
to themby their ancient sages and seers. I ndira expanded
outside her borders: her ships crossed the ocean -and the
fine superfluity of her wealth brinmred over to the East as
well as to the West. He cultural nessengers 'and envoys
spread her arts and epics in South East Asia and her
religious conquered China and Japan and other Far ~ Eastern
countries and spread westward as far as Palestine and

Al exendri a. Even at the end of the last and the begi nning
of the present century, our people sailed across the seas
to settle down in the African countries. Freedom- of

novernent at hone and abroad is a part of our heritage and,
as already pointed out, it is a highly cherished right
essential to the growh and developnment of the human
personality and its inmportance cannot be over enphasised.
But it cannot be said to be part of the right of free speech
and expression. It is not of the sane basic nature and
character as freedom of speech and expression. Wen a
person goes abroad, he may do so for a variety of reasons
and it nmay not necessarily and al ways be for exercise of
freedom of speech and expression. Every travel abroad is
not an exercise of right of free speech and expression and
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it would not be correct to say that whenever there is
restriction on the right to go abroad, ex necessitae

i nvol ves violation of freedom of speech and expression. I
is no doubt true that going abroad may be necessary in a
gi ven case for exercise of freedom of speech and expression
but that does not make it an integral part of the right of
free speech and expression. Every activity that may be
necessary for exercise of freedom of speech and expression
or that may facilitate such exercise or nmake it nmeaningfu
and effective cannot be elevated to the status of a
fundamental right as if it were part of the fundamenta
right of free speech and expression. Oherw se, practically
every activity would becone part of some fundanental right
or the other and. the object of naking certain rights only
as f undanent al rights with di f ferent per m ssi bl e
restrictions would be frustrated.

The petitioner, _however, placed very strong reliance on
certain decisions of the United States Suprenme Court. The
first was the decisionin Kent v. Dulles (supra). The
Supreme. Court Jlaid down inthis case that the right to
travel is guaranteed by the Fifth Arendnent and held that
the denial of passport by the Secretary of State was invalid
because the Congress had not, under the Passport Act, 1926,
aut horised the Secretary of State to refuse passport on the
ground of association with the communist party and refusa
to file an affidavit relating to that affiliation and such
| egi sl ati on was necessary before the Secretary of
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State coul d refuse passport on those grounds. ' This decision
was not concerned wth thevalidity of _any legislation
regul ating i ssue of passports nor did it recognise the right
to travel as founded on the first Amendnent which  protects
freedom of speech, petition and assenbly. ~ W fail  to see
how t hi s decision can be of any, help to the petitioner

The second deci sion on which reliance was placed on behal f
of the petitioner was Apthekar v. Secretary of State(l).
The question Wiich arose for determination in this case
related to the constitutional validity 'of section'6 of the
Subversive Activities Control Act, 1950. This section
prohi bited the use of passports by comunists following a
final registration order by the Subversive Activities
Control Board under section 7 and foll owing the mandate of
this section, the State Departnent revoked the existing
passports of the appellants. After exhausti ng al
adnmi ni strative renedies, the appellants sued for declarative
and injunctive relief before the District Court which upheld
the validity of the section. On direct appeal, the Suprene
Court reversed the judgnent by a majority of . six against

a
t
t

three, and held the section to be invalid. The Suprene
Court noted first that the right to travel abroad is an
i mportant aspect of the citizens' liberty guaranteed by the

Due Process Cause of the Fifth Anendnent and section 6
substantially restricts that right and then proceeded to
apply the strict standard of judicial review which it had
till then applied only in cases involving the socalled
preferred freedons of the first Anendnment, nanely, that "a
governmental purpose-may not be achieved by neans which
sweep unnecessarily broadly and thereby invade the area of
protected freedons”". The Suprene Court found on application
of this test that the section was "overly broad and
unconstituti onal on its face" since it omtted any
requi renent that the individual should have know edge of the
or gani sati onal pur pose to establ i sh a conmuni st
totaliatarian dictatorship and it nade no attenpt to relate
the restriction on travel to the individual’'s purpose of the
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trip or to the scurity-sensitivity of the area to be

vi si t ed. This decision again has no relevance to the
present argunent except for one observation nade by the
Court that "freedomof travel is a constitutional liberty

closely related to rights of free speech and association”.
But this observation also cannot hel p because the right to
foreign travel was held to be a right arising not out of the
first Anmendnent but inferentially out of the liberty
guaranteed in the Fifth Arendnent and this observation was
nmeant only to support the "tension of the strict First
Amendnent test to a case involving the right to go abroad.
The last decision cited by the petitioner Was Zenel . .
Rusk 2) This case raised the question whether the Secretary
of State was statutorily authorised to refuse to validate
the passports of United States citizens for travel to Cuba
and if so, whether the exercise of such authority was
constitutionally permissible. ~The Court, by a majority of
six against three, held that the ban on travel to Cuba was
aut horised by the broad | anguage of the Passport Act, 1926
and that. such a restriction was constitutional. Chi ef
Justice Warren speaki ng on behalf of

(1) 378 U. S. 500 :12 L. ed. 2d 992.

(2) 381 U S 1: 14L. ed. 2d 179.
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the majority observedthat having regard to admnistrative
practice both before and after 1926, area restrictions were
statutorily authorised and that necessitated consideration
of Zemel's constitutional objections. The majority took the
view that freedom of novement was a right protected by the
"liberty’ <clause of  the Fifth Anendnent and. that the
Secretary of State was justified in attenpting to avoid
serious international incidents by restricting travel to
Cuba and summarily rejected Zenel’'s  contention that the
passport denial infringed his First Amendnent rights by
preventing him from gathering first band know edge about
Cuban situation. Kent v. Dulles and Aptheker v. Secretary
of State were distinguished on the, ground that "the refusa
to, validate appellant’s passport does not result from any
expression or association on his part : appellant Jis not
being forced to choose between nenbership of an Organisation
and freedom to travel". Justices, Douglas, Goldberg and
Bl ack dissented in separate opinions. Since reliance  was
placed only on the opinion of Justice Douglas, we nay
confine our attention to that opinion. Justice Dougl as
followed the approach enmployed in Kent ~v. Dulles  and,
refused to interpret the, Pass.port Act, 1926 as permtting
the Secretary of State to restrict travel to Cuba. Vi | e
doi ng so, the | earned Judge stressed the relationship of the
right to travel to First Anendment rights. He pointed out
"The right to know, to converse with others, to consult with
them to observe social, physical, political and other
phenomena abroad as well as at home gives neaning and
substance to freedom of expression and freedom of the press.

Wthout these contacts First Amendment rights suffer", —and
added that freedomto travel abroad is a right "periphera
to the enjoynment of the First Amendnent guarantees". He

concluded by observing that "the right to travel is at the
peri phery of the First Amendrent " and therefore
"restrictions on the right to travel in tines of peace
shoul d be so particul arised that a First Amendment right is
not thereby precluded". Now, obviously, the majority
decision is of- no help to the petitioner. The nmgjority
rightly pointed out that in Kent v. Dulles and Aptheker v.
Secretary of State there was direct interference wth
freedom of association by refusal to validate the passport,
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since the appellant was required to give up nenbership of
the Organisation if he wanted validation of the passport.
Such was not the case in zenel v. Rusk and that is why, said
the majority it was not a First Anendnment right which was
i nvol ved. It appeared clearly to be the view of the,
majority that if the denial of passport directly affects a
First Amendnent right such as freedom of expression or
association as in Kent v. Dulles and Aptheker v. Secretary
of State, it would be constitutionally invalid. The
majority did not accept the contention that the right to
travel for gathering informationis in itself a First
Amendnent right. Justice Douglas also did not regard the
right to travel abroad as a First Anmendnent right but held
that it is peripheral to the enjoynment of First Amrendnent
guarantees because it gives neaning and substance to the
First Amendrment rights and without it, these rights would
suffer. That is why he observed towards the end that
restrictions on the right to travel should be SO
particul arised that a First Armendnent right is not precluded
or in other words there is no direct infringement of a First

Amendnent - right. If there is, the restrictions would be
constitutionally invalid, but not otherwise. It 1is clear
that Justice Dougl as never
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neant to lay down that a right which is at the periphery of
the First right under the First Anmendnent. The | earned
Judge, did not hold the right to travel abroad to be a First
Amendnent right. Both according tothe majority as also

Justice Douglas, the question tobe asked in each case is

is the restriction on the right to travel ~ such that it
directly interferes with a First Anendnent right.  And that
is the same test which is applied by this Court in
determ ni ng infringenent of a fundanental right.

We cannot, therefore, accept the theory that a peripheral or
concomitant right which facilitates the exercise of a naned
fundanmental right or gives it meaning and substance or makes
its exercise effective, is itself a guaranteed right
included within the naned fundanental right. This nuch is
clear as a matter of plain construction, but -apart from
that, there is a decision of this Court which clearly and in
so many terms supports this conclusion. That is the
decision in Al India Bank Enployees”™ Association V.
National Industrial Tribunal(1). The legislation which was
challenged in that case was section 34A of the Banking
Conpanies Act and it was assailed as violative of Article
19(1) (c). The effect of section 34A was that no -tribuna
could conpel the production and inspection of any books of
account or other documents or require a bank to furnish or
di scl ose any statenment or information if the Banking Conpany
cl ai med such docunment or statement or information to be of a
confidential nature relating to secret reserves or to provi-
sion for bad and doubtful debts. |If a dispute was pending
and a question was raised whether any anount from the
reserves or other provisions should be taken into account by
a tribunal, the tribunal could refer the matter to the
Reserve, Bank of India whose certificate as to the anount
which could be taken into account, was made final and
concl usi ve. Now, it was conceded that section 34A did not
prevent the worknen from forming unions or place any
i npedi ments in their doing so, but it was contended that the
right to formassociation protected under Article 19 (1) (c)
carried with it a guarantee that the association shal
effectively achieve the purpose for which it was forned
without interference by |aw except on grounds relevant to
the preservation of public order or nmorality set out in
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Article 19(4). In other words, the argument was that the
freedomto formunions carried with it the conconmtant right
that such wunions should be able to fulfil the object for
which they. were forned. This argunent was negatived by a
unani nous Bench of this Court. The Court said that unions
were not restricted to worknmen, that enployers’ unions may
be forned in order to earn profit and that a guarantee for
the effective functioning of the unions would lead to the
conclusion that restrictions on their right to earn profit
could be put only in the interests of public order or
norality. Such a construction would run basically counter
to the schene of Article 19 and to the provisions of Article
19(1) (c) and (6). The restrictions which could be inposed
on the right to form an association were limted to
restrictions in the interest of public order and norality.
The restrictions which could be inposed on the right to
carry on any trade, business, profession or calling were
reasonabl e res-

(1) [1962] 3 S.C. R 269.
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trictions in-the public interest and if the guarantee for
the effective functioning of an association was a part of
the right, then restrictions could not be inposed in the
public interest on the business of an association. Agai n
an associ ation of workmen may claimthe right of collective
bargai ning and the right to strike, yet the right to strike
could not by inplication be treated as part of the right to
form association, for, if it were sotreated, it would not
be possible to put restrictions on that right in the public
interest as is done by the Industrial Disputes Act, which
restrictions would be pernissible under Article 19(6), but
not under Article 19(4). The Court, therefore, held that
the right to formunions guaranteed by Article 19 (1) (c)
does not carry with it a concomtant right that the ‘unions
so formed shoul d be able to achieve the purpose for which
they are brought into existence, so that any interference
with such achievenent by law. would be unconstitutiona
unl ess the sane could be justified under Article 19(4).

The right to go abroad cannot, therefore, be regarded as
included in freedom of speech and expression guaranteed
under Article 19(1)(a) on the theory of peripheral _or
concomtant right. This theory has been firmy rejected in
the Al India Bank Enpl oyees Association’s case and we
cannot countenance any attenpt to revive it, as that would
conpletely upset the scheme of Article 19(1) and to quote
the words of Rajagopal a Ayyanger, J., speaking on behalf of
the Court in Al India Bank Enpl oyees Associ ati on”s case "by
a series of ever expending concentric. circles in the shape
of rights concomtant to concomtant rights and so on, /| ead
to an alnobst grostesque result". So also, for the sane
reasons, the right to go abroad cannot be treated as part of
the, right to carry on trade, business, profession or
cal ling guaranteed under Article 19(1) (g). The right to go
abroad is clearly not a guaranteed right under any cl ause of
Article 19(1 ) and section 10(3) (c) which authorises
imposition of restrictions on the right to go abroad by
i mpoundi ng of passport cannot be held to be void as
offending Article 19(1) (a) or (g), as its direct and
inevitable inpact is on the right. to go abroad and not on
the right of free speech and expression or the. right to
carry on trade, business profession or calling.
Constitutional requirenment of an order under Section 10(3)
(c).

But that does not nean that an order nmade under section 10
(3) (c) may not violate Article 19(1) (a) or (Q). Vi | e
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di scussing the constitutional validity of the inpugned order
i mpoundi ng the passport of the petitioner, we shall have
occasion to point out that even where a statutory provision
enpowering an authority to take action is constitutionally
valid, action taken under it nmay of fend a fundanental right
and in that event, though the statutory provision is valid,
the action may be void. Therefore, even though section
10(3) (c) is valid, the question would al ways remai n whet her
an order nmade wunder it is invalid as contravening a
fundanental right. The direct and inevitable. effect of an
order impounding a passport may, in a given case, be to
abridge or take away freedom of speech and expression or the
right to carry on a profession and where such is the case,
the order would be invalid, unless saved by Article 19(2) or
Article 19(6). Take for
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exanpl e, a pilott with international flying l'icence.
International flyingis his profession and if his passport
is impounded, it would directly interfere with his right to
carry on _his profession and unless the order can be
justified on the ground of public interest under Article
19(6) it would be void as offending Article 19 (1) (9).
Anot her exanple may be taken of an evangelist who has made
it a mssion of hislife to preach his faith to people al
over the world and for that purpose, set up institutions in
different countries. If an order is made i nmpounding his
passport, it would directly affect his freedom of speech and
expr essi on and the challenge to thevalidity of the order
under, Article 19 (1) (a) woul d be unanswerable unless it is
saved by article 19(2). W have taken these two exanples
only by way of illustration. — There may be many such cases
where the restriction inposed is apparently only —on the
right to go abroad but the direct and inevitable consequence
istointerfere with the freedom of speech and expression or
the right to carry on a profession. A nusician my want to
go abroad to sing, a dancer to dance, a visiting professor
to teach and a scholar to participate in a conference or

sem nar. If in such a case his passport is denied or
i mpounded, it would directly interfere with his freedom of
speech and expression. |If a correspondent of a newspaper is

given a foreign assignnent and he is refused passport or his
passport is inpounded, it would be direct interference wth
his freedom to carry on his profession. Exanples can be
multiplied, but the point of the matter is that though the
right to go abroad is not a fundamental right, the denial of
the right to go abroad may, in truth and in effect, restrict
freedom of speech and expression or freedomto carry on a
prof ession so as to contravene Article 19 (1) (a) or 19 (1)
(9). In such a case, refusal or inpounding of passport
woul d be invalid unless it is justified under Article /19(2)
or Article 19(6), as the case may be. Now, passport can be
i mpounded under section 10(3)(c) if the Passport Authority
deens it necessary so to do in the interests of the
sovereignty and integrity of India, the security of India,
friendly relations of India with any foreign country or _in
the interests of the general public. The first three
categories are the sane as those in Article 19 (2) and each
of them though separately nentioned, is a species wthin
the broad genus of "interests of the general public". The
expression "interests of the, general public" is a wde
expression which covers within its broad sweep all kinds of
interests of the general public including interests of the
sovereignty and integrity of India, security of India and
friendly relations of India with foreign States. Therefore,
when an order is made under section 10(3) (c), which is in
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conformity with the terns of that provision, it would be in
the interests of the general public and even if it restricts
freedom to carry on a profession, it would be protected by
Article 19(6). But if an order nade under section 10(3) (c)
restricts freedom of speech and expression, it would not be
enough that it is made in the interests of the genera
public. It nust fall within the terns of Article 19(2) in
order to earn the protection of that Article. If it is made
inthe interests of the, sovereignty and integrity of India
or, in the interests of the security of India or in the
interests of friendly relations of. India with any foreign
country, it would satisfy the requirenment of Article 19(2).
But if it is nmade for any other interests of the, genera
public save the interests of "public order, decency or

norality",
704
it would not enjoy the protection of Article 19(2). There

can be no doubt that the interests of public order, decency
or norality are "interests of the general public" and they
woul d be covered by section 10(3) (c), but the expression
"interests of the general public" is, as already pointed
out, a rmuch w der expression-and, therefore, in order that
an order made under section 10(3) (c) restricting freedom of
speech and expression, may not fall foul of Article 19(1)
(a), it is necessary that in relation to such order,, the
expression "interests of the general public" in section
10(3) (c) nust be read down so as to be linmted to interests
of public order, decency or norality. |If an order made
under section 10(3) (c) restricts freedom of  speech and
expression, it nust be nade not in the interests of the
general public in a wider sense, but inthe interests of
public order, decency or norality, apart from the other
three categories, nanely, interests of the sovereignty and
integrity of |India, the security of India and friendly
relations of India with any foreign country. |If the order
cannot be shown to have been nmade in the interests of public
order, decency or norality, it would not only contravene
Article 19 (1) (a), but would al so be outside the “authority
conferred by section 10(3) (c).

Constitutional validity of the inpugned O der:

W my now consider, in the light —of this discussion,
whet her the inpugned Order nade by the Central GCovernnent
i mpoundi ng the passport of the petitioner wunder section
10(3) (c) suffers from any constitutional or | ega

infirmty. The first ground of attack against the validity
of the inmpugned Order was that it was nade in contravention
of the rule of natural justice enbodied in the maxim aud

alteram partemand was, therefore, null and void. W . have
al r eady exam ned this ground whi | e di scussi ng the
constitutional validity of section 10(3) (c) with reference
to Article 21. and shown how the statement nade by the
| earned Attorney General on behalf of the Governnent of
India has cured the inpugned Order of the vice of  non-
conpliance with the audi alterampartemrule. It is -not
necessary to say anything nore about it. Another ground  of
chal | enge urged on behalf of the, petitioner was that the
i mpugned Order has the effect of placing an unreasonable
restriction on the right of free speech and expression
guaranteed to the petitioner under Article 19 (1) (a) as
also on the right to carry on the profession of a journali st
conferred wunder Article; 19(1) (g), in as nuch as if seeks
to inpound the passport of the petitioner idefinitely,
without any Ilimt of tine, on the nmere likelihood of her
being required in connection with the Conm ssion of Inquiry
headed by M. Justice J. C Shah. It was not conpetent to
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the Central Governnent, it was argued, to express an opinion
as to whether the petitioner is likely to be required in
connection wth the proceeding before the Comr ssion of
Inquiry. That would be a matter within the judgnment of the
Conmission of Inquiry and it wuld be entirely for the
Conmi ssion of Inquiry to decide whether or, not her presence
is necessary in the proceeding before it. The i npugned
Order inpounding the passport of the petitioner on the basis
of a nere opinion by the central Government that the
petitioner is likely to be required in connection with the
proceeding before the Conmission of Inquiry was, in the
ci rcunst ances, clearly unreasonable and hence violative of
Article
705

19(1) (a) and (g). This ground of challenge was vehenently
pressed on behalf of the petitioner and supplenented on
behal f of Adil Sahariar who intervened at the hearing of the
wit petition, but we-do not think there is any substance in
it. It is true, and we nust straiglitaway concede it, that
nerely because a statutory provision enmpowering an authority
take action in specified circunmstances is constitutionally
valid as not being in conflict with any fundanental rights,
it does not give a carte blanche to the authority to make
any order it likes'so long as it is within the paraneters
laid down by the /statutory provision. Every order nmde
under a statutory provision rmust not only be wthin the
authority conferred by the statutory provision, but nust

also stand the test of fundamental rights. Par | i ament
cannot be presuned to  have intended to confer power on an
authority to act in contravention of fundanmental rights. It

is a basic constitutional —assunption underlying every
statutory grant of power that the authority on which the
power is conferred should act constitutionally and. not in
violation of any fundamental rights. This would seemto be
el enentary and no authority is necessary in support of it,
but if any were needed, it may be found in the decision of
this Court in Narendra Kumar & Ors. v. The Union of /India &
Os.(1). The question which arose .in that case was whet her
clauses (3) and (4) of the Non-ferrous Metal Control ~Order
1958 made under section 3 of the Essential Commodities Act,
1955 were constitutionally valid. The argument ~ urged on
behal f of the petitioners was that these clauses inposed
unr easonabl e restrictions of the f undanent al rights
guaranteed under Articles 19(1) (f) and (g) and in answer to
this argunment, apart fromnerits, a contention of a prelim -
nary nature was advanced on behalf of the Governnment that
"as the petitioners have not challenged the validity of the
Essential Comodities Act and have admitted the power of the
Central Governnent to make an order in exercise of/  the
powers conferred by section 3 of the Act, it is not open to
the Court to consider whether the | aw made by the Governnent
in nmaking the non-ferrous netal control order-violates any
of the fundamental rights under the Constitution". It was
urged that so long as the Order does not go beyond the
provisions in section 3 of the Act, it "nust be held to be
good and the consideration of any question of infringenent
of fundanmental rights wunder the Constitution is wholly
beside the point". This argument was characterised by Das
Qupt a, J., speaking on behalf of the Court as "an
extravagant argunent” and it was said that "such an
extravagant argunent has nmerely to be nmentioned to deserve
rejection". The Ilearned Judge proceeded to state the
reasons for rejecting this argunent in the follow ng words :
"If there was any reason to think that section
3 of the Act confers on the Central Governmnent
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power to do anything which is in conflict with
the constitution-anything which violates any
of the fundanmental rights conferred by the
Constitution, that fact alone woul d be
sufficient and unassail abl e ground for hol di ng
that the section itself is void being ultra
vires the Constitution. Wen, as in this
case, no challenge is nade that section .3 of
the Act is ultra vires the Constitu-

(1) [1960] 2 S.C.R 375.
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tion, it is on the assunption that the powers
grant ed ther eby do not vi ol at e, the

Constitution —and do not enpower the Centra
CGover nirent to do anyt hi ng whi ch t he
Constitution prohibits. It is fair and proper
to presume that- in passing ’'this Act the
Parliament could not possibly have intended
the words wused by it, viz., "may by order
provide for regulating or prohibiting the
production, ~supply and distribution thereof,
and trade and commerce in", to include a power
to make such provisions even though they may

be in contravention of the Constitution. The
fact / that the Words "in accordance wth the
provi sions of t he articles of t he

Constitution" are not used in-the section is
of no consequence. Such words have to be read
by necessary inplication in every provision
and every |aw nade by the Parlianment on any
day after the Constitution cane into force.
It is clear therefore that when section 3
confers power to provide for regulation or
prohi bition of the  production, supply and
distribution of —any essential comodity it
gives such power to make any regulation or
prohibition in so far as such regulation and
prohibition do not violate any fundanenta
rights granted by the Constitution of India."
It would thus be clear that though the inpugned O der may be
within the terms of section 10(3) (c), it must neverthel ess
not contravene any fundanental rights and if it does, it
woul d be void. Now, even if an order inmpounding a passport
is mde in the interests of public order, decency  or
norality, the restriction inposed by it may be so w de,
excessi ve or disproportionate to the mschief or evil sought
to be averted that it may be considered unreasonable and in

that event, if the direct and inevitable consequence,, of
the Order is to abridge or take away freedom of speech’ and
expression, it would be violative of Article 19(1) (a) and

woul d not be protected by Article 19(2) and the sane would
be the position where the, order is in the interests of the

general public but it inmpinges directly and inevitably on
the freedomto carry on a profession in which case it would
contravene Article 19 (1) (g) w thout being saved by the
provi sion enacted in Article 19(6).

But we do not think that the inpugned Order in the present
case violates either Article 19(1) (a) or Article 19(1) (9).
VWhat the inpugned Order does is to inpound the passport of
the petitioner and thereby prevent her from goi ng abroad and
at the date when the inpugned order was nmade there is
nothing to showthat the petitioner was intending to go
abroad for the purpose of exercising her freedomof speech

and expression or her right to carry on her profession as a
journalist. The direct and inevitable consequence of the
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i mpugned order was to inpede the exercise of her right to go
abroad and not to interfere with her freedom of speech and
expression or her right to carry on her profession. But we,
must hasten to point out that if at any time in the future
the petitioner wants to go abroad for the purpose of
exercising her freedom of speech and expression or for
carrying on her profession as a journalist and she applies
to the Central Governnent to release the passport, the
guestion would definitely arise whether the refusal to
rel ease or in other words, continuance of the inpounding of
707

the passport is in the interests of public order, decency or
norality in the first case, and in the interests of the
general public in the second, and the restriction thus
i mposed is reasonable so, as to come within the protection
of Article 19(2) or Article 19(6). That is, however, not
the question before us at present.

W may observe that if the inmpugned Order inpounding the
passport ~of the petitioner were violative, of her right to
freedom 'of “speech and expression or her right to carry on
her profession as a journalist, it would not be saved by
Article 19(2) or Article 19(6), because the inpounding of
the passport for an indefinite length of time would clearly
constitute an unreasonable restriction. " The Uni on contended
that though the period for which the i npugned Order was to
operate was not specified in so many terns, it was clear
that it was intended to be co-term nous with-the duration of
the Conmission of Inquiry, since the reason for inmpounding
was that the presence of the petitioner was likely to be
required in connection with the proceedi ngs before the Com
m ssion of Inquiry and the termof the Conm ssion of |Inquiry
being limted upto 31st Decenber, 1977, the inpoundig of the
passport could not continue beyond that date and hence it
woul d not be said that the inmpugned Order was to operate for
an indefinite period of tine. “Now, it is true that the
passport of the petitioner was inmpounded on the ground that
her presence was likely to be required in connection wth
the proceeding before the Conmmission of |Inquiry  and the
initial time limt fixed for the Conm ssion of Inquiry to
submit its report was 31st Decenber, 1977, but the tine
l[imt could always be extended by the Governnent” and the
experi ence of several Comm ssions of Inquiry set up in this
country over the last twenty-five years shows that ~hardly
any Conmission of Inquiry has been able to conplete “its
report within the originally appointed tine. Watever night
have been the expectation in regard to the duration of the
Conmi ssion of |Inquiry headed by M. Justice Shall at the
time when the inmpugned Order was made, it is now clear . that
it has not been possible for it to conplete its |abours by
31st Decenber, 1977 which was the tinme limt originally
fixed and in fact its term has been extended upto 31st My,
1978. The period for which the passport is inpounded
cannot, in the circunstances, be said to be definite and
certain and it may extend to an indefinite point of “tinme.
This would clearly nmake the inmpugned order unreasonable —and
the learned Attorney Ceneral appearing on behalf of the
Central Governnent, therefore, nade a statenent that in case
the decision to inpound the passport of the petitioner is
confirmed by the Central Covernment after hearing the

petitioner, "the duration of the inpounding will not exceed
a period of six nonths fromthe date of the decision that
nmay be taken on the petitioner’s representation”. It nust

be said in fairness to the Central CGovernment that this was
a very reasonable stand to adopt, because in a denpcratic
society governed by the rule of law, it is expected of the
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Government that it should act not only constitutional and
legally but also fairly and justly towards the citizen. We

hope and trust that in future al so whenever the passport of
any person is inpounded under section 10(3) (c), the
i mpoundi ng woul d be for a specified period of time which is
not unreasonably |ong, even though no contravention of any
fundanental right may be invol ved.
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The last argunment that the inpugned Oder could not,
consistently with Article 19(1) (a) and (g), be based on a
mere opi nion of the Central Governnent that the presence of
the petitioner is likely to be required in connection wth
the proceeding bEfore the Commission of Inquiry is also
wi t hout force. It is true that ultimately it is for the
Conmi ssion of Inquiry to decide whether the presence of the
petitioner is required in order to assist it in its fact
finding mssion, “but the Central Government which has
constituted the  Conm ssion of Ihquiry and laid down its
terns of reference would certainly be able, to say wth
reasonabl'e anticipati on whether sheis likely to be required
by the Commission of Inquiry. Whether she, is actually
required would be for the Commi ssion of Inquiry to decide,
but whether she is likely to be required can certainly be
judged by the Central ~ Government. Wen the, Centra
Government appoints a Comm ssion of Inquiry, it does not act
in avacuum It is bound to have sone material before it on
the basis of which it cones of a decision that there is a
definite matter of ' public inportance which needs to be
inquired into and appoints a Conm ssion of Inquiry for that

pur pose. The Central Government woul d, therefore, be in a
position to say whether the petitioner is |likely to be
,required in connection wth the proceeding before the
Conmi ssion of Inquiry. It is possible that ultimtely when

the Comm ssion of Inquiry proceeds further with the probe,
it may find that the presence of the ,petitioner is not
required, but before that it wouldonly be in the stage of
i kelihood and that can legitimately be left to the /judgnent
of the central Governnment. The validity of the  inpugned
Order cannot, ,therefor.-, be assailed on this ground, had
the chall enge based on Article 19 (1) (a) and (g) mnust fail

Vet her the inpugned Order is inter vires sec. 10(3) (c) 2

The [ ast question which remains to be considered is whether
the inpugned Oder is within the authority conferred by
section 10(3) (c). The inmpugned Order is plainly,” on -the
face of it, purported to be nade in public.interest, i.e.,
in the interests of the general public, and therefore, its
validity must be judged on that footing. Now.it is obvious
that on a plain natural construction of section 10(3)(c), it
is left to the Passport Authority to determ ne whether it is
necessary to inpound a passport in the interests of the
general public. But an order nade by the Passport “Authority
i mpoundi ng a passport is subject to judicial reviewon the
ground that the order is nala fide, or that the reasons for
maki ng the order are extraneous or they have no rel evance to
the interests of the general public or they cannot possibly
support the naking of the order in the interests of the
general public. It was not disputed on behalf of the Union

and indeed it could not be in view of section 10, sub-
section (5) that, save in certain exceptional cases, of
which this was admttedly not one, the Passport Authority is
bound to give reasons for making an order inpounding a
passport and though in the present case, the Centra
CGovernment initially declined to give reasons claimng that
it was not in the interests of the general public to do so,
it realised the utter untenability of this position when it




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 92 of 154

cane to file the affidavit in reply and disclosed the
reasons which were recorded at the tinme when the inpugned
order ’'Was passed. These reasons were that, according to
the Central Covernment, the petitioner was invol ved
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in mtters coming within the purview of the Conm ssions of
Inquiry constituted by the Governnent of India to inquire
into excesses committed during the energency and in respect
of matters concerning Maruti and its associ ate conpani es and
the Central Government was of the view that the petitioner
should be available in India to give evidence before these
Conmi ssions of Inquiry and she should have an opportunity to
present her views before themand according to, a report
received by the Central Governnent on that day, there was
i kelihood of her leaving India. The argunment of the,
petitioner was that these reasons did not justify the making
of the, inpugned Oder in the interests of the genera
public, since these reasons had no reasonable nexus with the
interests  of the general public within the neaning of that
expression ~as used in section 10(3) (c). The petitioner
contended  that the expression "interests of the genera
public" nust be construed in the context of the perspective
of the statute and since the power to issue a passport is a
power related to foreign affairs, the "interests of the
general public," must be understood as referable only to a
matter having some nexus with foreign affairs and it would
not be given a wi der nmeaning. So read, -the expression
"interests of the 'general public" could not cover a
situation where the presence of ‘a person required to give
evidence before a Commission of Inquiry. This argument is
plainly erroneous as it seeks to cut down the wdth and

anplitude of the expression " interests of the genera
public", an expression which has a well recognised |ega
connotation and which is to be found in Article 19(5) as
well as article 19(6). It is true, as pointed out by this

Court in Rohtas Industries Ltd. v. S. D. Agarwal & Anr. (1),
that "there is always a perspective within which a’ statute
is intended to operate", but that does not justify reading
of a statutory provision in a manner not warranted by its
| anguage or narrowing down its 'scope and rmeaning by
introducing a limtation which has no basis either in the
| anguage or in the context of the statutory provision
Moreover, it is evident fromclauses (d), (e) and (h) of
section 10(3) that there are. several grounds in this
section which do not relate to foreign affairs. ~ Hence we
do not think the petitioner is justified in seeking to linmit
the expression "interests of the general public" to nmatters
relating to foreign affairs

The petitioner then contended that the requirenment that she
shoul d be available for giving evidence bef ore t he
Conmi ssions of Inquiry did not warrant the nmaking  of the
i mpugned Order "in the interests of the general public".
Section 10(3), according to the petitioner, contained clauses
(e) and (h) dealing specifically with cases where a person
is required in connection with a | egal proceeding and the
enact ment of these two specific provisions clearly indicated
the legislative intent that the general power in section
10(3) (c) under the ground "interests of the general public"
was not meant to be exercised for inmpounding a passport in
cases where a person is required in connection with a |ega
pr oceedi ng. The Central Governnent was, therefore, not
entitled to resort to this general power under section 10(3)
(c) for the purpose of inmpounding the passport of the
petitioner on the ground that she was

(1) 1969] 3 S.C R 108 at 128.
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required to give evidence before the Comm ssions of Inquiry.
The, power to inmpound the passport of the petitioner in such
a case was either to be found in section 10(3) (h) or it did
not exist at all. This argunment is also unsustainable and
nmust be rejected. It seeks to rely on the naxim expressio
unius exclusio wulterius and proceeds on the basis that
clauses (e) and (h) of section 10(3) are exhaustive of cases
where a person is required in connection with a proceeding,
whet her before a court or a Commission of Inquiry, and no
resort can be had to the general power under section 10(3)
(c) in cases where a person is required in connection with a
proceeding before a Conmission of Inquiry. But it nust be
noted that this is not a case where the nmaxim expressio
uni us exclusio ulterius has any application at all. Section
10(3) (e) deals with a case where proceedings are pending
before a crimnal court while section 10(3) (b) contenpl ates
a situation where a warrant or sumons for the appearance or
a warrant for the arrest, of the holder of a passport has
been issued by a court or an order prohibiting the departure
from India of the holder of the passport has been made by
any such court. Neither of these two provisions deals wth
a case where a proceeding is pending before a Comm ssion of
Inquiry and the Conm ssion has not yet issued a summons or
warrant for the attendance of the holder of the passport.
We nmay assune for the purpose of argunent that a Conmi ssion-
of Inquiry is a "court’ for the purpose of 'section 10(3)
(h), but even so, a case of this kind would not be covered
by section 10(3) (h) and section10(3) (e) would in any case
not have application. Such a case would clearly fall within
the general power under section 10(3) (c¢) if it can be shown
that the requirement of the holder~ of the passport in
connection wth the proceeding before “the Conmi ssion of
Inquiry is in the interests of the general public. It is,
of course, open to the Central CGovernnent to apply to the
Conmi ssion of Inquiry for issuing a sunmons or warrant, as
the case nay be, for the attendance of the holder of the
passport before the Conmmi ssion and if a sumons or warrant
is so issued, it is possible that the Central Governnent nay
be entitled to impound the passport under section 10(3) (h).
But that does not mean that before the stage of issuing a
summons or warrant has arrived, the Central Governnment can-
not inpound the passport of a person, if otherwise it can be
shown to be in the, interests of the general public to do
So. Section 10(3) (e) and (h) deal only with two specific
kinds of situations, but there may be a myriad other
situations, not possible to anticipate or categorise, where
public interests nmmy require that the passport . should be
i mpounded and such situation would be taken care of /under
the general provision enacted in section 10(3) (c)-. It is
true that this is a rather drastic power to interfere with a
basi ¢ human right, but it nust be renenbered that this power
has been conferred by the legislature in public interest and

we have no doubt that it will be sparingly used and that
too, wth great care and circunspection and as far as
possi ble, the passport of a person will not be inpounded

nerely on the ground of his being required in connection
with a proceeding, unless the case is brought within section
10(3) (e) or section 10(3) (b). W may echo the sentinent
in Lord Denning’s closing remarks in Ghani v. Jones(1)

(1) [1970] QB.693
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"where the learned Master of the Rolls said : "A man’'s
liberty of noverment is regarded so highly by the Ilaw of
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England that it is not to be hindered or prevented except on

the severest grounds". This liberty is prized equally high

in our country and we are sure that a Governnment committed

to basic human values will respect it.

W must also deal wth one other contention of t he

petitioner, though we must confess that it was a little

difficult for us to appreciate it. The petitioner urged that
in order that a passport nmay be inpounded under section
10(3) (c), public interest nust actually exist ill present
and nere likelihood of public interest arising in future,
woul d be no ground for inmpoundig a passport. W entirely
agree with the petitioner that an order inmpounding a
passport can be made by the Passport Authority only if it is
actually in the interests of the general public to do so and
it is not enough that the interests of the general public
may be likely to be served in future by the making of the
order. But here in the present case, it was not nmerely on
the future |ikelihood of the interests of the general public
advanced ‘that™ the i npugned order was nmade by the Centra
CGover nrrent . The  inpugned Order was made because, in the
opinion of the Central Government, the presence of the
petitioner was necessary for giving evidence before the Com
m ssions of Inquiry and according to the report received by
the Central Government, she was likely to leave India and
that might frustrate or inpede to sone extent the inquiries
whi ch were being conducted by the Comm ssions of Inquiry.
Then it was contended on behal f of the petitioner that the
M nister for External Affairs, who nade the inpugned O der
on behal f of the Central Government, did not apply his mnd
and hence the inmpugned O der was bad. W find no basis or
justification for this contention. It has been stated in
the affidavit in reply that the Monister for Externa
Affairs applied his mind to the relevant material and also

to the confidential information received from the
intelligence sources that ‘there was |ikelihood of the
petitioner attenpting to | eave the country and then only he
made the inmpugned Order. |In fact, the Mnistry /of Hone

Affairs had forwarded to the Mnistry of External Affairs as
far back as 9th May, 1977 a list of persons whose presence,
in view of their involvenent or connection or  position or
past antecedents, was likely to be required in -connection
with inquiries to be carried out by the Comm ssions of
Inquiry and the nanme of the petitioner was included in this
list. The Hone Mnistry had also intimted to the Mnistry
of External Affairs that since the inquiries were being held
by t he Conmi ssions of Inquiry in public i'nt erest,
consi deration of public interest would justify recourse to
section 10(3) (c) for inmpounding the passports of. the
persons nentioned in this list. This note of the Mmnistry
of Home Affairs was considered by the Mnister for ~Externa
Affairs and despite the suggestion made in this note, the
passports of only el even persons, out of those nentioned in

the list, were ordered to be inpounded and no action was
taken in regard to the passport of the petitioner. It is
only on 1st July, 1977 when the Mnister for Externa
Affairs recei ved confi denti al i nformation t hat t he

petitioner was likely to attenpt to | eave the country that,
after applying his mind to the relevant material and taking
i nto account confidential information,
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he made the inpugned Oder. It, is, therefore, not possible
to say that the Mnister for External Affairs did not apply
his mnd and nechani cally nade the inpugned Order

The petitioner lastly contended that it was not correct to
say that the petitioner was likely to be required for giving
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evi dence before the Comm ssions of Inquiry. The petitioner
it was said, had nothing to do with any energency excesses
nor was she connected in any manner with Maruti or its
associ ate concerns, and, therefore, she could not possibly
have any evi dence to give before the Conm ssions of Inquiry.
But this is not a matter which the court can be called upon
to investigate. It is not for the court to decide whether
the presence of the petitioner is likely to be required for
giving evidence before he Commissions of Inquiry. The
Gover nment, which has instituted the Conmi ssions of |nquiry,
would be best in a position to know, having regard to the
material before it, whether the presence of the petitioner
is likely to be required.. It nay be that her presence nay
ultimately not be required at all, but at the present stage,
the question is only whether her presence is likely to be
required and So Far that is concerned, we do not think that
the view taken by the Governnment can be regarded as so
unreasonable or~ perverse that we would strike down the
i mpugned 'Order based upon it as an arbitrary exercise of
power .

We do not, therefore, see any reason to interfere with the
i mpugned Order made by the Central Covernment. We, however,
wish to utter a word-of caution to the Passport Authority
while exercising the power of refusing or inmpounding or
cancel ling a passport.  The Passport Authority would do well
to renmenber that it is a basic human right. recognised in
Article 13 of the Universal Declaration of Human Rights with
whi ch the Passport ‘Authority, is interfering when it refuses

or ‘impounds or cancels a passport. It is a highly valuable
right which is a part of personal |liberty, an aspect of the
spiritual dinmension of nan, and it should not bhe lightly

interfered with. Cases are not unknown where people have
not been allowed to go abroad because of the views held,
opi ni ons expressed or political” beliefs or econoni ¢
i deol ogi es entertained by them It is hoped that such cases

wi Il not recur under a Governnent constitutionally conmtted
to uphold freedomand liberty but (it is well to renenber, at
all tines, that eternal vigilance is the price of ~ liberty,

for history shows that it is always subtle and insidious
encroachment s made ostensibly for —a good cause t hat
i nperceptibly but surety corrode the foundations of |iberty.
In view of the statement made by the |earned Attorney-
General to which reference has already been nmade in the
judgrment we do not think it necessary to fornally -interfere
with the inpugned order. W, accordingly, dispose of the
Wit Petition without passing any formal order. There wll
be no order as to costs.

KRI SHNA | YER, J.-M concurrence with the argunentation. and
concl usion contained in the judgnment of 'ny |earned brother
Bhagwati J. is sufficient to regard this supplenentary, in
one sense, a nere redundancy. But in another sense not,
where the vires of a law, which arns the Central Executive
with wi de powers of potentially inmperilling some
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of the life-giving liberties of the people in a pluralist
system|like ours, is under challenge; and nore so, when the
ground is virgin, and the subject is of growing inportance
to nore nunmbers as Indians acquire habits of trans-nationa
travel and realise the fruits of foreign tours, reviving in
nodem ternms, what our forbears effectively did to put Bharat

on the cosmic cultural and comrercial map. Indiais India
because |Indians, our ancients, had journeyed through the
wi de world for commerce, spiritual and material, regardless

of physical or nental frontiers. And when this precious
heritage of free trade in ideas and goods, association and
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expression, mgration and honme-conming, now crystallised in
Fundanental Human Rights, is alleged to be hanstrung by
hubristic authority, ny sensitivity lifts the wveil of
si | ence. Such is nmy justification. for breaking judicia
lock-jaw to express sharply the juristic perspective and
phi | osophy behind the practical necessities and possible
dangers that society and citizenry may face if the clauses
of our Constitution are not bestirred into court action when
a charge of wunjustified handcuffs on free speech and
unreasonable fetters on right of exit is made through the
executive power of Passport imnmpoundrment. Even so, in ny
separate opinion, | propose only to paint the back drop with
a broad brush, project the high points with bold lines and
touch up the portrait drawn so well by brother Bhagwati J,

i f I may colourfully, vyet respectfully, endorse hi s
j udgrent .
Renemnber , even _denocracies have experienced executive

| am essness and  eclipse of liberty on the one hind and
"subversive' use of freedons by tycoons and saboteurs on the
other, ~and then the summns to judges cones from the
Consti tution, over-riding the necessary def erence to
government and seeing in perspective, and overseeing in
effective operation the enjoyment of the ’'great rights’.
This Court |ays down the law not pro tenpore but |astingly.
Before us is a legislation regulating travel abroad. Is it
void in part or over-wide interns ?  'Lawful illegality
becomes the rule, if "I aw ess |egislation be not renoved.
In our jural order if a statute is void, mnust t he
Constitution and its sentinels sit by silently, or should
the lines of legality be declared with clarity so that
adherence to valid nornms becones easy and precise 2.

W are directly concerned, as fully brought out  in Shr
Justice Bhagwati’s j udgrent , wi'th the indefinite
i mobi lisation of the petitioner’s passport, the reason for
the action being strangely veiled fromthe victim and the
right to voice an answer being suspiciously wthheld from
her, the surprising secrecy  being | abel | ed, "public
interest’. Paper curtains wear ill "on good governnents.
And, cutely to side one’s grounds under colour of 'statute,
is too sphinx-like an art for an open society and  popul ar

regi e. As we saw the reasons which the |earned Attorney
General so unhesitatingly disclosed, the question arises
"wherefore are these things hid?'. The catch-all expression

"public interest’ is 'sonetines the easy tenptation to cover
up fromthe public which they have a right-to know, ~which
appeal s in the short run but avenges in the long run Si nce
the only passport to this Court’s jurisdiction in this
branch of passport lawis the breach of a basic freedom

what is the nexus between a passport and a Part 1Ill right ?
What are
714

the anbience and anplitude, the desired effect and' direct
object of them key provisions of the Passports Act, 1967 *?
Do they crib or cut down unconstitutionally, any of -the
guarantees under Arts. 21, 19 and 14 ? Is the inmpugned
section 10, especially S. 10 (3) (c), capable of circuns-
cription to nmake it accord with the Constitution ? |Is any
part ultra vires, and why ? Finally, granting the Act to be
good, is the inpounding order bad ? Such, in the Wit
Petition, is the range of issues regaled at the bar

prof ound, far-reaching, aninmated by conparative scholarship
and fertilised by decisional erudition. The frontiers and
funeral of freedom the necessities and stresses of nationa

integrity, security and sovereignty, the interests of the
general public, public order and the |like figure on
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occasions as forensic issues. And, in such situations, the
contentious quiet of the court is the stormcentre of the
nation. Verily, while hard cases tend to nake bad | aw, bad
cases tend to blur great |aw and courts mnust beware.

The centre of the stage in a legal debate on Ilife and
liberty nmust ordinarily be occupied by Art. 21 of our
Par amount Parchnent which, with enphatic brevity and accent
on legality, states the nmandate thus:

"21. Protection of life and per sona
liberty. -

No person shall be deprived of his life or
personal liberty except according to procedure

establ i shed by | aw."
M cro-phrases used in National Chatters spread into nacro-

nmeanings wth the |anbent |ight of basic |aw For our
purposes, the key -concepts are ’'personal Iliberty’ and
" procedure est abli shed by Jlaw . Let us grasp t he
perm ssible restraints on personal liberty, one of the
facets of which isthe right of exit beyond one’s country.
The subline sweep of the subject of personal liberty nust
cone within our ken if~ we are to do justice to the
constitutional Ilimitations which may, legitimately, be im

posed on its exercise. Speaking briefly, the architects of
our Foundi ng Docunent, (and their fore-runners) many of whom
were front-line fighters for national freedom were |ofty
humani sts who were profoundly spiritual ‘and deeply secul ar

enriched by vintage values and revolutionary urges and,
above all, experientially conscious of the deadening inpact
of the <colonial screening of 1ndians going abroad and
historically "sensitive to the struggle for liberation being
waged fromforeign lands. And their testanent is our asset.
What is the history, enlivened by phil osophy, of the |aw of
travel ? The roots of our past reach down to travels. |aden
with our culture and comerce and its spread-out beyond the
oceans and the mountains, so nmuch so-our history unravels

exchange between India and the w der world. This /| egacy,
epitomsed as ’'the glory that was Ind’, was partly the
product of travels into India and out of India. It was the
two-way traffic of which there is testinmony  inside in
Nal anda, and outside, even in U an Bator. Qur literature

and arts bear imortal testinmony to our thirst for trave
and even our |law, over two thousand years ago, had canali sed
travels abroad. For instance, in the days of Kautilya (BC
321-296) there was a Superintendent of Passports 'to issue
passes at the rate of a masha a pass’. Further details on
passport law are found in Katutilya s Arthasastra.
715
I ndeed, view ng the subject fromthe angle of « geo-cultura
end |legal anthropology and current history, freedom of
noverment and its off-shoot-the institution of passport-have
been there through the Hellenic, Roman, |sraelite, - Chinies,
Persian and other civilisations. Socrates, in his dialogue
with Crito, spoke of personal I|iberty. He regarded the
right of everyone to save his country as an attribute  of
personal liberty. He nmade the | aws speak thus
"We further proclaimto any Athenian by the
liberty which we allow him that if he does
not |ike us when he has becone of age and has
seen the ways of the city, and made our ac-
guai nt ance, he may go where he pl ease and take
his goods with him None of our laws wll
forbid him or interfere with him Anyone who
does not like us and the city, and who wants
to emgrate to a colony or to any other city
may go where he Iikes, retaining hi s
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property."

(Pl ato, Di al ogues)
The Magna Carta, way back in 1215 A D. on the greens of
Runnymede, affirmed the freedomto nove beyond the borders
of the kingdom and, by the time of Blackstone, ’'by the
conmon | aw, every man may go out of the realmfor whatever
cause he pleaseth, without obtaining the king s |eave'.
Lord Diplock in D.P.P. v. Shagwan(l) stated that ’'Prior
to.... 1962........... a British subject had the right at
conmon law to enter the United Kingdom wthout let or
hi ndrance when and where he pleased and to remain there as

| ong as he liked (International & Conparative Law
Quarterly, Vol. 23, July 1974, p. 646). As |late as Ghani v.
Jones(2) Lord Denning asserted : 'A man’'s liberty of

noverment is regarded so highly by the Law of England that it
is not to be hindered or prevented except on the ' surest
grounds’ (I & C. L: Qly, ibid.-p. 646). |In 'Freedom under
the Law' Lord Denning has observed under the sub-bead
' Per sonal Freedon
"Let nme first define ny terns. By persona
freedom | _nmean the freedom of every |aw
abiding citizento think what he will, to say
what he will; and to go where he will on his
| awf ul” occasi ons without let or hindrance from
any /‘other persons. Despite all the great.
changes that have cone about. in the other
freedons, this freedomhas in our country
remained intact."
In ' Freedom The Individual andthe Law, Prof.  Street has
expressed a like view. - Prof.~ HWR Wde and Prof. Hood
Philips echo this liberal view (See Int. & _Conp. L.O
i bid 646). And Justice Douglas, in thelast decade, refined
and re-stated, in classic diction, the basics of trave
jurisprudence in Apthekar(3).
"The freedom of novement is the very essence

of our free society, setting us apart. Li ke
the right of assenmbly and the right of
associ ati on, it often nakes al | rights
meani ngf ul

(1)  [1972] A C. 60.
(2) [1970] 1 Q B. 693 709.
(3) 378 U. S. 500.
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-knowi ng, st udyi ng, ar gui ng, expl oring,
conversing, observing and even thinking.  Once
the right to travel is curtailed, all other
rights suffer, just as when curfew or hone

detention is placed on a person

Arerica is of course sovereign, but her
sovereignty is woven in an international web
that makes her one of the famly of ~-nations.
The ties with all the continents are close-

commercially as well as culturally. Qur
concerns are planetary beyond sunrises -and
sunset s. Citizenship inplicates us in those
problens and paraplexities, as well as in

donestic ones. W cannot exercise and enjoy

citizenship in Wrld perspective without the

right to travel abroad.”
And, in India, Satwant(1l) set the same high tone through
Shri  Justice Subba Rao although A. K Gopalan(2 ) and a
stream of judicial thought since then, had felt inpelled to
underscore personal liberty as enbracing right to trave
abr oad. Tanbe CJ in AL G Kazi(3) speaking for a Division
Bench, made a conprehensive survey of the law and vivified
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the concept thus:
“I'n our opinion, the language used in the
Article (Art. 21) also indicates that the

expression 'Personal liberty is not confined
only to freedomfrom physical restraint, ie.
but includes a full range of conduct which a
n
individual is free to pursue within law, for
i nstance, eat and drink what he |ikes, mx
with people whom he |ikes, read what he likes,
sleep when and as long as he |likes, trave
wherever he |Ilikes, go wherever he Iikes,

follow profession, vocation or business he
likes, of 'course, in the manner and to the
extent permitted by |aw "
(P. 240)
The |egal vicissitudes of the passport story in the United
States < bear out the fluctuating fortunes of fine nen being
denied this -great right to go abroad-Linus Pauling, the
Nobel Prize-winner, Charles Chaplin, the screen super
geni us, Paul Robesen, the world singer, Arthur Mller, the
great author and even Wlliams L. dark, former Chief
Justice of the United States Courts in occupied GCermany,
anong ot her greats. Judge Cark comented on this passport
affair and the anmbassador’s role :
"It is preposterous to say that Dr. Conant can
exerci se sone sort of censorship on persons
whom he wi shes or does not w sh to cone to the
country . to which he is accredited. This has
never been held to be the function of an
Anbassador-."
(P. 275, 20 dav. St. L.R 2 May 1971)
Men suspected of comunist |eanings had  poor chance of
passport at one tine; and politiciansin power in that
country have gone to the extreme extent of stigmatising one
of the greatest Chief Justices of their
(1) [1967] 3 S.C.R 525.
(2) [1950] S.C.R 88.
(3) A Il.R 1967 Bom 235.
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country as near communist. Earl Warren. has, in his
aut obi ogr aphy, recorded
"Senator Joseph MCarthy once said on the

floor of the Senate, 'I will not say that Earl
Warren is a Communist, but I-will 7 say he is
the best friend of Cormunismin the United
States."
There has been built up lovely American legal literature on
passport history to which | will later refer. British Raj

has frowned on foreign travels by Indian patriotic suspects
and instances fromthe British Indian Chapter nay abound.

Li kewi se, the Establishnent, in many countries has used the
passport and vi sa system as potent paper curtain to inhibit

illustrious witers, out st andi ng st at esnen, humani st
churchmen and renowned scientists, if they are dissenters’,
from leaving their national frontiers. Absent forensic

sentinels, it is not unusual for people to be suppressed by
power in the nane of the people. The politics of passports
has often tried to bend the jurisprudence of persona

| oconption to serve its interests. The twilight of liberty
nust affect the thought ways of judges.

Thi ngs have changed, gl obal awareness, in grey hues, has
dawned. The European Convention on Human Rights and
bi | ateral understandi ngs have made headway to wi den freedom
of travel abroad as integral to Iliberty of the person
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(Fourth Protocol). And the Universal Declaration of Human
Ri ghts has proclained in Art. 13

"(1) Everyone has the right to freedom of

novenent and residence within the borders of

each State.

(2) Everyone has the right to |eave any

country, including his ow, and to return to

his country."
This right is yet inchoate and only lays the base. But ,
hopefully, the loftiest towers rise fromthe ground. And
despite destructive was and exploitative trade, racia
hatreds and credal quarrels, colonial subjections and
authoritarian spells, the world has advanced because of
gregarious nen adventuring forth, taking with them their
thoughts and feelings on a trans-national scale. This human
pl anet is our single hone, though geographically variegated,
culturally diverse, politically pluralist, in science and
technol ogy conpetitive and cooperative, in arts and life-
styles a lovely nosaic and, above all, suffused with a
cosm ¢ consci ousness of unity and inter-dependence. Thi s
Grand Canyon has been the slow product of the perennia
process of cultural interaction, i ntellectual Cross-
fertilization, ideological and religious confrontations and
nmeeting and mating of social systens; and the wellspring is
the wanderl ust of man and his wondrous spirit noving towards
a united human order founded on human rights. Hunman advance
has been pronoted t hrough periods of pre-history and history
by the flow of fellowren, and the world owes nmuch to exiles
and em gres f or i beration, revol ution, scientific
exploration and excellence in arts. Stop~ this creative
nobility by totalitarian decree and whol e comunities and
cultures will stagnate and international awakening so vita
for the survival of honmp sapiens wither away. To argue for
arbitrary inhibition of travel rights under executive
directive or legislative tagis to invite
718

and accelerate future shock. This broader setting is

necessary if we, are to viewthe |arger inport of the /right
to passport in its fundanental bearings. It is not |aw
alone but life's leaven. It is not a casual facility but
the core of liberty.
Viewed from another angle, travel abroad is a cultura
enri chment which enabl es one’s understanding of one’s own
country in better light. Thus it serves national interest
to have its citizenry 'see other countries and judge one’'s
country on a conparative scale. Rudyard. Kipling,” though
with an inperial ring, has aptly said

"Wnds of the Wrld, give answer

They are whinpering to and fro

And what shoul d they know of Engl and

Who only Engl and know ?"

(The English Fl ag)
Wy is the right to travel all over the world and into the
beyond a human right and a constitutional freedom? Wre it
not so, the human heritage woul d have been nore hapl ess, the
human fam |y nore divided, the human order nore unstable and
the human future nore nurky.
The I ndi an panorama fromthe mgrant yore to tourist flowis

an expression of the will to explore the Infinite, to
promote understanding of the universe, to export hunman
expertise and devel opnent of every resource. Thus hunbl e

pride of patriotic heritage would have been pre-enpted had
the ancient kings and nediaval rulers banished foreign
travel as our inperial nasters nearly did. And to look at
the little letters of the text of Part Ill de hors the
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Di scovery of India and the Destiny of Bharat or the divinity
of the "soul and the dignity of the person highlighted in
the Preanbl e unduly obsessed with individual aberrations of
yesteryears or vague hunches leading to current fears, is a
par si noni ous exercise in constitutional perception
Thus, the inspirational background. cosmic perspective
and inherited ethos of the pragamic visionaries and jurist-
statesnen who draw up the great Title Deed of our Republic
must illunmine the sutras of Articles 21, 19 and 14. The
fascist horror of World War Il burnt into our |eaders the
urgency of inscribing indelibly into our Constitution those
val ues sans which the dignity of man suffers total eclipse.
| Declaration of Human Ri'ghts, the resurgence
of international fellowship, the vulnerability of freedons
even in denocracies ~and the rapid devel opment of an
integrated and intimately interacting 'one world poised for
peaceful and progressive intercourse conditioned their
t hought processes. The bitter feeling of the British Raj
tranpling under foot swaraj the birth-right of every
I ndi an- affected their cel ebrations. The hidden divinity
in every human entity ~creatively inpacted upon our
founding fathers’ mentations. ~ The nystic chords of ancient
menory and the nodern-strands of the earth’s indivisibility,
the pat hol ogy of provincialism feudal backwardness, glaring
inequality Ind bleeding comrunalism the pronotion of
tourism of giving and taking know
719
how, of studying abroad, and inviting scholars from afar-
these and other realistic considerations gave tongue to
those hallowed human rights fortified by the inpregnable
provisions of Part 111. Swam Vivekananda, that saintly
revol uti onary who spanned East and West, exhorted, . dwelling
on the nation’s fall of the last century :
"My idea as to the key-note of our nationa
downfall is that-we donot mx wth other
nations-that is the one and sole cause. We
never had the opportunity to conpare, notes.
We were Kupa- Mandukas (frogs in a well).”

X X X X
One of the great causes of Indias msery and
downfall has been that she narrowed herself,
went into her shell, as the oyster does, ~ and

refused to give her jewels and her treasures
to the other races of mankind, refused to give
the Ilife giving truth to thirsting nations
outside the Aryan fold. That has been the one
great cause, that we did not go out, that we
did not conmpare notes with other  nations-that
has been the one great cause of our. downfall

and every one of you knows that that Jlittle
stir, the little life you see in India, begins
from the day when Raja Rammphan Roy | broke
through the walls of this excl usi veness.
Since that day, history in India has taken an-
ot her turn and now it is growng with
accel erated notion. If we have bad little
rivulets in the past, deluges are com ng, and
none can resist them Therefore, we nust go
out, and the secret of life is to give and
t ake. Are we to take always, to sit at the
feet of the Westerners to |learn everything,
even religion ? W can learn nechanism from
them W can learn many other things. But we
have to teach them sonething.... Therefore we
must go out, exchange our spirituality for

The

Uni ver sa
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anything they have to give us; for the marvels
of the region of spirit we will exchange the
marvels of the region of matter .... There
cannot be friendship without equality, and
there cannot be equality when one party is
al ways the teacher and the other party sits

always at his feet .... If you want to becone
equal with the Englishman or the Anerican, you
will have, to teach as well as to learn, and

you have plenty yet to teach to the world for

centuries to cone."
Fromthe point of view of conparative |law too, the position
is well established. For, one of the essential attributes
of citizenship, says Prof. Schwartz, is freedom of
novenent. The right of free nmovement is a vital elenent of
personal liberty. The right of free nmovenment includes the
right to travel abroad. ~So nmuch is sinple textbook teaching
in Indian, as in Anglo-Anerican |aw Passport legality,
affecting as it does, freedons that are ’'delicate and
vul nerabl'e,~ as well as suprenely precious in our society’,
cannot but excite judicial vigilance to obviate fragile
dependency for exercise of fundamental rights upon executive

cl enency. So inmportant is this subject that the watershed
between a police state and a governnent by the people nay
partly turn on the prevailing passport policy. Consci ous,
though | am that such prolix
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el aborati on of environmental aspects is oti ose, t he

Emergency provsions of our Constitution, the extremes of
rigour the nation has experienced (or may) and the proneness
of Power to stoop to conquer nake necessitous the. hamering
honme of vital values expressed in terse constitutiona
vocabul ary.

Among the great guaranteed rights, 1ife and liberty are the
first anmong equals, carrying  a universal connot ati on
car di nal to a decent human order and pr ot ect ed by
constitutional ar nour . Truncate liberty in Art. 21
traumatically and the several other freedons fade out  auto-
matical ly. Justice Douglas, that nost distinguished and
perhaps nost travelled judge in the world, has in poetic
prose and with imagi native realismprojected the functiona
essentiality of the right to travel as part of liberty. I
may quote for enphasis, what is a woe bit repetitive

"The right to travel is a part of 'liberty’ of
which the citizen cannot be deprived without
due process of law under t he, fifth
Amendnent .. ...... In Anglo Saxon  law that
right was enmerging at |east as early as. the
Magna Carta........ Travel abroad, |ike trave

within the country, may be necessary for a
l'ivelihood. It may be as close to the  heart

of the individual as the choice of what he
eats or wears or reads. Freedom of novenent
is basic in our schenme of values." (Kent  v.
Dulles: 357 US 116-2 L. Ed. 2d. 1204 1958).

"Freedom of novenent also has large socia
val ues. As Chafoe put it : ' Forei gn
correspondents on lectures on public affairs
need first-hand information. Scientists and
scholars gain greatly fromconsultations wth
col l eagues in other countries. Students equip
thensel ves for nore fruitful careers in the
United States by instruction in foreign
universities. Then there are reasons chose to
the core of personal life-marriage reuniting
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famlies, spending hours with old friends.
Finally travel abr oad enabl es Ameri can
citizens to understand that people i ke
thenselves live in Europe and hel ps themto be
well -informed on public issues. An Anerican
who has crossed the ocean is not obliged to
form his opinions about our foreign policy
nerely fromwhat he is told by officials of
our Governnment or by a few correspondents of
Ameri can newspapers. Moreover, his views on
donestic questions are enriched by seeing how
foreigners are trying to sol ve simlar
pr obl ens. In many different ways di rect
contact w th other countries contributes to
sounder deci sions at hone. ..

Freedom to -travel is, indeed, an inportant
aspect of the citizen' s liberty".

(Kent v. Dulles)

"Freedom of novenent at hone and abroad, is
i nportant for job and business opportunities-
for cultural, political and social activities-
for all the conmingling which gregarious nman
enj oys. -~ Those with the right of free novenent
use it at times for mschievous purposes. But

that 'is true of nmany liberties we, enjoy. e
nevert hel ess place our faith in them and
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agai nst restraint, knowing that the risk of
abusing liberty so as to give right to

puni shabl e conduct “is part of the price we pay
for this free society.

(Apt hekar v. Secretary of State: 378 US 500-
12 L.Ed. 2d 992 (1964).

Judge Wzanski has said

"This travel does not differ from any other
exerci se of t he mani f ol d freedons of

expression....... fromthe right to speak, to
wite, to use the mails, to public, to
assenble, to petition."
(Wzanski , Freedom - to _ Travel, Atlantic
Montaly. OGct. 1952, p. 66 at 68).
The Ameri can Courts have, in a sense, bl azed the
constitutional trail on that facet of liberty which relates
to untrammelled travel. Kent, Apthekar and Zenel —are the

| andmark cases and Anerican jurisprudence today holdsas a
fundanmental part of liberty (V Anendnent) that a citizen has
freedom to nove across the frontiers wthout passport
restrictions subject, of course, to well-defined necessitous
exceptions. Basically, Blackstone is still current coin
"Personal liberty consists in the power of
| oconotion, of changing direction or_ noving
one’s person to whatever place one's own
inclination may desire."
To sumup, personal liberty makes for the worth of the human
per son. Travel rmakes liberty worthwhile. Life is a
terrestrial opportunity for unfolding personality, rising to
hi gher states, nmoving to fresh woods and reaching out to
reality which nakes our earthly journey a true fulfilnment-
not a tale told by an idiot full of 'sound and fury signi-
fying nothing, but a fine frenzy rolling between heaven and
earth. The spirit of Man is at the root of Art. 21. Absent
liberty, other freedons are frozen
Wiile the issue is legal and sounds in the constitutional
its appreciation gains in human depth given a planetary
perspective and understanding of the expanding range of
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travel between the ’'inner space’ of Man and the ’outer
space’ around Mot her Earth.
To conclude this Chapter of the discussion on the concept of
personal liberty, as a sweeping supplenent to the specific
treatnment by brother Bhagwati J., the Jurists’ Conference in
Bangal ore, concluded in 1969, made a sound statenment of the
Indian Law subject, of course, to savings and exceptions
carved out of the generality of that concl usion
"Freedom of movement of the individual wthin
or in leaving his own country, in traveling to
other countries and in entering his own
country is a vital human |iberty, whether such
noverment is for the purpose of recreation
education, ~trade or enploynment, or to escape
froman environnment in
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which  his other liberties are suppressed or
t hreat ened. Mor eover, in an inter-dependent
world requiring for its future peace and
pr ogr ess an ever - grow ng neasur e of

i'nternati onall understanding, it is desirable
to facilitate -individual contacts bet ween
peopl es and” to renove all unjustifiable
restraints-on their novenent which may hanper
such/contacts."
So nuch for personal liberty and its travel facet. Now to
"procedure established by law , the manacle clause in Art.
21, first generally and next, with reference to A K

Copal an (supra) and  after. Again, | observe relative
brevity because | go the whol e bog with brother Bhagwati, J.
If Article 21 includes the freedomof foreign travel, can

its exercise be fettered or forbidden by pr ocedur e
established by law ? Yes, indeed. So, what is ’'procedure’ ?
VWhat do we nean by 'established” ? And What is law ?

Anything, formal, |egislatively processed, albeit absurd or
arbitrary ? Reverence for life andliberty nmust over power
this reduction an absurdemi Legal interpretation, in the

last analysis, is value judgnment. The high seriousness of
the subject matter-life and |iberty-desi derates the need for
law, not fiat. lawis lawwhen it is legitimted by the
consci ence and consent of the comunity generally.” Not any
capri ci ous conpthe but reasonabl e: nbde ordinarily regarded
by the creamof society as dharma or |aw, approximting
broadly to other standard neasures regulating crimnal ~ or
like, procedure in the country. Often, it is a legislative
act, but it must be functional, not fatuous.

This line of logic alone will make the two clauses of Art.
21 concordant, the procedural machinery not destroying the
substantive fundanentally. The conpul sion of constitutiona

humanism and the assunption of full faith in Llife and
liberty cannot be, so futile or fragnmentary ‘that any
transient legislative nmjority in tantrums against any
mnority, by three quick readings of a bill wth the
requi site quorum can prescribe any unreasonable nodality
and thereby sterilise the grandiloquent mandate. ' Procedure
established by law, with its lethal potentiality, wll
reduce life and liberty to a precarious plaything if we do
not ex necessitate inport into those weighty words an

adjectival rule of law, civilised inits soul, fair in its
heart and fixing those inperatives of procedural protection
absent which the processual tail will wag the substantive
head. Can the sacred essence of the human right to secure
which the struggle for liberation, wth ’'do or di e’
patriotism was |aunched be sapped by formalistic and
pharisaic prescriptions, regardl ess of essential standards ?
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An enacted apperition is a constitutional illusion

Processual justice is wit patently on Art. 21. It is too
grave to be circunvented by a black letter ritual processed
through the | egislature.

So | amconvinced that to frustrate Art. 21 by relying on
any formal adjectival statute, however, filnsy or fantastic
its provisions be, is to rob what the constitution
treasures. Procedure which deals with the nodalities of

regulating, restricting or even rejecting a fundanenta
right falling within, Art. 21 has to be fair, riot foolish,
careful ly
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designed to, effectuate. not to subvert, the substantive
right itself. Thus understood, ’'procedure’ mnmust rule out
anyt hi ng arbitrary freakish or bizarre. A valuable
constitutional right- can-be canalised only by civilised
processes. You cannot claimthat it is a |legal procedure if
the passport is granted or refused by taking | oss, ordeal of
fire or /by other strange or nystical nmethods. Nor is it
tenable ‘if-life is taken by a crude or summary process of
enquiry. ~\What-is fundanental is'life and liberty. Wat is
procedural is the manner of its exercise,. This quality of
fairness in the process is enphasised by the strong word
,established which neans ’'settled firmy not want onl y

whinsically. If it isrooted in the |egal consciousness of
the comunity it becomes ' established procedure. And
"Law leaves little doubt that it is nornae, regarded as

just since lawis the nmeans and justice is the end.

I's there supportive judicial thought for this reasoning. W
go back to the vintage words of the |earned Judges in A K
Gopal an  (supra) and zigzag through R C. Cooper to S. N
Sarkar and discern attestation of this conclusion.  And the

el abor at e constitutional procedure in Art. 22 itself
fortifies the argunment that 'life-and liberty’ in Art. 21
coul d not have been |eft to i'llusory | egi slators

happenst ance. Even as rel evant reasonabl eness inforns art.
14 and 19, the conmponent of fairness is inplicit in/Art. 21
A close-up of the CGopal an case (supra) is necessitous at
this stage to underscore the quality of procedure relevant
to personal liberty.

Procedural safeguards are the indispensable essence  of

liberty. 1In fact, the history of personal liberty is large
the history of procedural safeguards and right to a hearing
has a human-right ring. 1In India, because of poverty —and

illiteracy, the people are unable to protect -and defend
their rights; observance of fundanental rights is not
regarded as good politics and their transgression as had

politics. | sonetimes pensively reflect that people’ s
mlitant awareness of rights and duties is a ~ surer
constitutional assurance of governnental respect and res-
ponse than the sound and fury of the 'question hour’ and the
slow and unsure delivery of court writ " Communi ty
Consci ousness and the Indian Constitution is a fascinating
subj ect of sociol ogical relevance in many areas.

To sum up, 'procedure’ in Art. 21 neans fair, not fornal

procedure. ’'Law is reasonable |aw, not any enacted piece.
As Art. 22 ,specifically spells out t he procedur a

safeguards for preventive and punitive detention, a |aw
providing for such detentions should conformto Art. 22. It
has been rightly pointed out that for other rights formng
part of personal liberty, the procedur al saf eguar ds
enshrined in Art. 21 are available. O herwise, as the
procedural safeguards contained in Art. 22 will be avail able
only in cases of preventive and punitive detention, the
right to life, nore fundamental than any other form ng part
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of personal |iberty and paranount to the happiness, dignity
and worth of the individual, will not be entitled to any
procedural safeguard save such as a legislature’'s nood
chooses. I n, Kochunni (1) the Court, doubti ng t he
correctness of the Copal an deci sion on this aspect, said

(1) A I. R 1960 S. C 1080, 1093.
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"Had the question been res integra, sone of us would have
been inclined to agree with the dissenting view expressed by
Fazal Ai, J."
Copal an does contain sone |uscent thought on ' Procedure
established by law . Patanjali Sastri, J. approximated it
to the prevalent nornms of crimnal procedure regarded for a
long tinme by Indo-Anglian crimnal |aw as conscionable. The
| ear ned Judge observed
"On the ot her - hand, t he i nterpretation
suggested by the Attorney CGeneral on behal f of
the .intervener that the expression nmeans
nothi ng nore than procedure prescribed by any
I'aw made by a conpetent legislature is hardly
nore acceptable. ’'Established , according to
him rmeans prescribed, and if Parlianment or
the Legislature of a State enacted a proce-

dur e, however novel and ineffective for
af fording t he accused person a fair
opportunity of defending hinmself, it would be
sufficient for depriving a person of his Ilife
of personal |iberty."

(pp. 201-203)

"The main difficulty | feel in accepting the
construction suggested by the Attorney Genera
is that it completely stultifies article 13(2)

and, i ndeed, the -very ~conception of a
fundanmental righto..... .. could it then have
been the intention of the franers of the
Constitution t hat the nost i'mpor t ant
f undanent al rights. to life and per sona
liberty should be at the nercy of legislative
majorities as, in effect, they would i f

"established” were to nmean nerely prescribed ?
In other words, as an Anmerican Judge said-in a
simlar context, does the constitutiona
prohibition in article 13(3) anmount~ to ' no

nore than 'your shall not take away life or
personal freedom unl ess you choose to take it
away, which is nore verbiage...... .. It is

said that article 21 affords no protection
agai nst conpetent legislative action in the
field of substantive crinmnal law, for /there
is no provision for judicial review,- on the
ground of reasonabl eness or otherw se, of such
laws, as in the case of the rights enunerated
in article 19. Even assuming it to be so the

construction of the learned Attorney GCenera

woul d have the effect of rendering wholly
ineffective and illusory even the procedura
protection which the article was undoubtedly
designed to afford.”
(p. 202) (emphasis, added)

"After giving the matter nmy nost careful and
anxi ous consideration, | have cone to the
conclusion that there are only two possible
solutions of the problem In the first place,
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a satisfactory via nedia between the two
extreme positions contended for on either side
nmay be f ound by stressing t he wor d
"established” which inplies sone degree of
firmess, permanence and general acceptance,
while it does not exclude origination by
statute. ’'Procedure esta-
725

bl i shed by’ may well be taken to nmean what the
Privy Council referred to in King Enperor v.
Bengori Lal Sharma as 'the ordinary and well
established crimnal procedure’, that is to
say, those settled usages and normal npdes of

proceedi ng sanct i oned by t he Crimna
Procedure Code which is the general |aw of
Crimnal procedure in the country.
(p. 205)
Fazal Al'i, J. ~frowned on enmasculating the procedur a
substantiality of Art. 21 and read into it those essentials
of natural justice which nmade processual |aw humane : The

teaned Judge argued
"It seems to ne that there is not hi ng
revol utionary  in the doctrine that the words
"Procedure  established by law nust include
the /four principles set out in Professor
Wl lis'/ book, which, as | ‘have al ready stated,
are different aspects of the -same principle
and ‘which have no vagueness or. uncertainty
about them These principles, as the |earned
aut hor points out and as the authorities show,
are not absolutely rigid principles but are
adaptable to the circunstances of each case

within certain limts.~ | have only ‘to add,
that it has not been seriously controverted
that ’law neans certain definite rules of

proceedi ng and not something which is a mere
pretence for procedure.
(enphasi s, added)

In short, fair adjectival lawis the very life of the life-
liberty fundanental right (Art. 21), 'not "autocratic
supr emacy of the legislature’. Mahaj an J. ~struck a
concordant note :
"Article 21 'in ny opinion, | ays down
substantive law as giving protection to life
and liberty in as much as it-says that they

cannot be deprived except according to the
procedure established by law, in other words,
it means that before a person can be deprived
of his life or Iliberty as a condition
precedent there should exist sone substantive
| aw conferring authority for doing so-and the
law should further provide for a node of
procedure for such deprivation., This articles
gives conplete immunity against the exercise

of despotic power by the executive. It
further gives immunity against invalid |[|aws
which contravene the Constitution. It gives

also further guarantee that in its true
concept there should be sone form of
proceedi ng before a person can be condemed
either in respect of his life or his liberty.
It negatives the idea of a fantastic arbitrary
and oppressive form of proceedings."
(enphasi s, added)
In sum Fazal Ali, J. struck the chord which does accord
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with a just processual systemwhere liberty is likely to be
the victim My be, the | earned Judge stretched it a little
beyond the line but in essence his nornms claim ny
concurrence.
8-119 SCI/78
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In John v. Rees(1l) the true rule, as inplicit in any law, is
set down

“I'f there is any doubt, the applicability of

the principles will be given the benefit of
doubt . "
And Lord Denning, on the theme of Iliberty, observed in

Schm dt V. Secretary of State (2)
"Where a public officer has power to deprive a
person of his liberty or his property, the
general principle is that it is not to be done
wi t hout hearing."

Hurman rights:

It is a mark of interpretative respect for the higher norns

our founding fathers held dear in affecting the dearest

rights of life and liberty so to read Art. 21 as to result

in a human order lined with human justice. And running
right through Arts. 19 and 14 is present this principle of
reasonabl e procedure in different shades. A certain

normati ve harnony anong the, articles is thus attained, and
hold Art. 21 bears /in its bosomthe construction of fair
procedure legislatively sanctioned. No Passport Oficer
shall be mini-Caesar nor Mnister incarnate Caesar in a
system where the rule of |aw reigns supremne.

My clear conclusion on Art. 21 is that |iberty of |oconotion
into alien territory cannot be unjustly forbidden by the
Est abl i shment and passport |egislation nust take processua

provi si ons which accord with fair norns, free from
extraneous pressure and, by and large, conplying wth
natural justice. Unilateral arbitrariness, police dossiers,

facel ess affiants, behi nd-the-back mat eri al s, obl i que
notives and the inscrutable face of an official sphinx do
not fill the 'fairness’ bill-subject, of course, to just

exceptions and critical contexts. . This mninmumonce aban-
doned, the Police State slowy builds up which saps the
finer substance of our constitutional  jurisprudence. Not
party but principle and policy are the key-stone of ~ our
Republ i c.

Let. us not forget that Art. 21 clubs life with liberty and
when we interpret the colour and content of = ' procedure

established by aw we nust be alive to the deadly peril of
life being deprived without mnimal processual justice,
| egi sl ative cal | ousness despising ' hearing’ and fair
opportunities of defence. And this realization once sanc-
tioned, its exercise will swell till the basic freedom is
fl ooded out. Hark back to Art. 10 of the “Universa

Declaration to realize that hunman rights have but a verba
hollow if the protective arnour of audi alteram partem is
del eted. When such pleas are urged in the famliar nane  of
pragmati sm public interest or national security, courts -are
on trial and rmust prove that civil liberties are not nere
rhetorical material for |ips service but the, obligatory
essence of our bard-won

(1) [1969] 2 all E R 274
(2) [1969] 2 Ch. 149.
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freedom A Republic-if you Can Keep It-is the caveat for
counsel and court. And Tom Paine, in his Dissertation on
First Principles of Governnent, sounded the tossin

"He that would make, his own Iliberty secure
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nost guard even his eneny from oppression; for

if he violates this duty, he establishes a

precedent that will reach to hinself."
Phoney freedomis not worth the word and this ruling of ours
is not confined to the petitioner but to the hungry job-
seeker, nun and nurse, mason and carpenter, welder and
fitter and, above all, political dissenter. The. | ast
category, detested as unreasonable, defies the Establish-
nment’s tendency to enforce through conformity but is the

resource of social change. "The reasonable nman", says G B.
Shaw;

I ml5

" adapts hinmself to the word; the unreasonabl e one persists
in trying to adapt the world to hinself. Therefore, al

progress depends on the unreasonable man." (George Bernard
Shaw in ' Maxi ns for Revol utionists’).
"Passport’ peevi shness is a suppressive possibility, and so
the words of Justice Jackson (U.S. Suprene Court) may be
apposi te:
"Freedom to differ is not limted to things
that do not matter nmuch. That woul d be a nere
shadow of freedom The test of

isthe right to differ as to things that touch
the heart of the existing order."
(West  Yirginia State Board of Education wv.
Barnetto 319 US 624 (1943).
Under our constitutional order, the price of daring dissent
shal | not be passport forfeit.
The inpugned | egislation, ss.~ 5, 6 and 10 especially, nust
be tested even under Art. 21 on canons of processual justice

to the people outlined above. Hearing is obligatory-
meani ngful hearing, flexible and realistic, according to
ci rcumnst ances, but hot ritualistic and wooden. In

exceptional cases and energency situations, interimmeasures
may be taken, to avoid the mischief of the passportee
becom ng an escapee before the hearing begins. "Bolt the
stabl es after the horse has been stolen’ is not a command of
"natural justice. But soon after the provisional seizure, a
reasonable hearing must follow, to  nmininise procedura

prej udi ce. And when a pronpt final order is nmade against
the applicant or passport holder the reasons nust  be
di sclosed to himalnost invariably save in those dangerous
cases where irreparable injury will ensue to the State. A
government which reveals in secrecy in the field of people's
liberty not only acts agai nst denmpcratic decency but~ busies

itself with its own burial. That is the witing on the wal
if history were teacher, nenory our mentor and | decline of
liberty not our unwitting endeavour. Public power / nust

rarely hide its heart in an open society and system
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I now skip Art.14 since | agree fully with all that ny

| earned brother Bhagwati J.has said. That article has a
Pervasi ve processual potency and versatilequality,
egalitarian in its soul and allergic to discrimnatory
di ktats.Equality 1is the, antithesis of arbitrariness and

excathedra ipse di xi t is t he ally of denagogi c
aut horitariani sm Only kni ght-errants of 'executive
excesses' -if we may use a current cliche--can fall in |ove

with the Dane, of despotism |egislative or admnistrative.
If this Court gives in here it gives up the ghost. And so
it that | insist on the dynanmics of Ilimtations on
fundanental freedons as inplying the rule of law, Be you,
ever so high, the law is above you.

A mnor pebble was thrown to produce a little ripple. It

its

subst anc
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was feebly suggested that the right to travel abroad cannot
be guaranteed by the State because it has no extra-
territorial jurisdiction in foreign lands. This is a naive
m sconception of the point pressed before us. Nobody
contends that India should interfere with other countries
and their sovereignty to ensure free novenent of Indians in
those countries. Wat is nmeant is that the Governnent of
India should not prevent by any sanctions it has over its
citizens fromnmoving within any other country if that other
country has no objection to their travelling wthin its
territory. It is difficult to wunderstand how one can
m sunder stand the obvi ous.

A thorny probl em debated  recurrently at the bar, turning on
Art. 19, denmands sone juristic response although avoidance
of overlap per- suades meto drop all other questions
canvassed before us. The Gopal an (supra) verdict, with the
cocooning of Art. 22 into a self contained code, has
suffered supersession-at the hands of R C. Cooper(1).. By
way of aside, the fluctuating fortunes of fundanenta

ri ghts, when the proletarist and the proprietariat have
asserted them in Court,  partially provoke sociologica

research and hesitantly project the Cardozo thesis of sub-
conscious forces in judicial noesis when the cycloranmc
review starts from CGopalan, noves ontoln re : Kerala
Education Bill and then on to All India Bank Enployees
Uni on, next to Sakai/ Newspapers, crowning in Cooper(1l) and
foll owed by Bennet Col enan(2) and Sanbu Nath Sarkar(3). Be
that as it may, the' law is now settled, as | ‘apprehend it,
that no article in Part IlIl is an island but  part of a
continent, and the conspectus of the whole part gives the
directions and correction needed for interpretation of these
basi ¢ provisions. Man is not dissectible into separate |inbs
and, likewi se, cardinal rights in an organic constitution

whi ch make man human have a synthesis. The proposition is
i ndubi table, that art. 21 does not, in a given situation

exclude Art. 19 if both rights are breached.

W may switch to Art. 19 very briefly and travel along
another, street for a while. |Is freedomof extra-territoria
travel to assure which is the primary office of ~ an /Indian
passport, a facet of the freedom of speech and expression
of profession or vocation under Article 19?

(1) [1973] 3 S.C. R 530.

(2) [1973] 2 S.C.R 757.

(3) [1973]1 S.C R 856.
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My total consensus with Shri Justice Bhagwati jettisons from
this judgment the profusion of precedents and the nosaic of
many points and confines ne to sone fundanmentals confusion
on which, wth all the clarity on details, may nar’/ the

conclusion. It is a salutary thought that the summt /court
shoul d not interpret constitutional rights enshrined in Part
I[1l to choke its life-breath or chill its elan vital by

processes of legalism overruling the enduring val ues
burning in the bosonms of those who won our |ndependence and
drew up our founding docunent. W nust also renenber that
when this Court |lays down the law, not ad hoc tunes but
essential notes, not tenporary tunmult but transcendenta
truth, nust guide the judicial process in translating into
authoritative notation the nmood rmusic of the Constitution.

VWile dealing with Art. 19 vis a vis freedom to trave

abroad, we have to renenber one spinal indicator. True,
hi gh constitutional policy has har noni sed i ndi vi dua
freedomns with holistic community good by i nscri bing
exception’s to Art. 19(1) in Art. 19(2) to (6). Even so,

what is fundanental is the freedom not the exception. More
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inmportantly, restraints are permissible only to the extent
they have nexus with the approved object. For instance, in
a wde sense, 'the interests of the general public’ are
served by a fanily planning programme but it nmay be
constitutional inpertinence to insist that passports may be
refused if sterilisation certificates were not produced.
Likewise, it is in public interest to wden streets in
cities but nonstrous to inpound a passport because its
hol der has declined to denolish his house which projects
into the street line. Sure, the security of State is a
paramount consideration but can Govemrment, totalitarian
fashion. cquate Part,, country and refuse travel docunent
because, while abroad, he may criticise the conflicting
politics of the Party-in-power or the planning econonm cs of
the government of the day? |Is it conceivable that an | ndian
will forfeit his right to go abroad because his flow ng
si de-bums or sartorial vagaries offend a high-placed autho-
rity’s ~sense of decency ? The point is that liberty can be
curtailed only if-the grounds listed in the saving sub-
articles —are directly, specifically, substantially and
immnently attracted so that the basic right nmay not be
stultified. Restraints are necessary and validly made by
statute, but to paint with an over-broad brush a power to
bl anket ban travel ~abroad is to sweep overly and invade
illicitly. "The /law of fear’ cannot reign where the
proportionate danger is containable. 1t ‘is a balancing
process, not over-weighted one way or the other. Even so,
the perspective is firmand fair. Courts must not interfere
where the order is not perverse, unreasonable, mala fide or

supported by no material. Under our system court wits
cannot run governnment, for, then, judicial reviewnmy tend
to be a judicial coup. But 'lawess’ ~ |law and executive

excess nmust be halted by judge-power best the Constitution
be subverted by branches deriving credentials from the
Consti tution. An inperative guideline by which the Court
will test the soundness of |egislative and executive
constraint is, in the. language of V. C Row(1l) this

(1) [1952]S.C R 597.
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"The reasonabl eness of a restriction depends upon-the val ues
of life in a society, the circunmstances obtaining at a
particular point of tine when the restriction is inposed,
the degree and the wurgency of the wevil sought to  be
controlled an simlar others."

What characterises the existence and eclipse of the right
of, exit ? Breathes there the man with soul so dead’ who,

if he leaves, will not return to his own ’'native |and ?
Then, why restrict ? The guesti on, present ed SO
sinmplistically, may still have overtones of security

sensitivity and sovereignty conplexity and other -interna
and external factors, and that is why the case which we are

deciding has spread the canvas wide. | mnust express a
pensive reflection, sparked off by subm ssions at the  bar,
that, regardless of the 'civil |liberty" ~credentials or

otherwise of a particular government and mindless of the
finer phraseology of a restrictive legislation, eterna
vigilance by the superior judiciary and the enlightened

activists who are the catalysts of the comunity, is the
perpetual price of the preservation of every freedom we
cheri sh. For, if unchecked, 'the greater the power, the

nore dangerous the abuse.’ To deny freedom of travel or exit
to one untenably is to deny it to any or many |ikew se, and
the right to say 'Aye’ or 'nay’ to any potential traveller
should, therefore, not rest with the mnions or nasters of
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government without being gently and benignly censored by
constitutionally sanctioned legislative norns if the reality
of liberty is not be drowned in the hysteria of the hour or
the hubris of power. It is never trite to repeat that where
| aws end, tyranny begins’, and | aw becones. unlaw even if it
is legitimated by three | egislative readings and one assent,
if it is not in accord wth constitutional provisions,

beyond abridgenent by the two branches of governnent. In
the context of scray expressions like ’'security ’'public
order, ’'public interest’ and 'friendly foreign relations’,

we must warn ourselves that not verbal tables but rea
values are the governing considerations in the exploration
and adj udi cation of constitutional prescriptions and
proscriptions. Governnents conme and go, but the fundanenta
rights of the people cannot be subject to the wi shful val ue-
sets of political regines of the passing day.

The | earned Attorney Ceneral argued that the right to trave
abroad ~was no part of Art. 19(1) (a), (b), (c), (f) or (g9)
and so'to taboo travel even unreasonably does not touch Art.
19. As '_a conponent thereof, as also by way of separate
submi ssion, it was urged that the direct effect of the
passport law (and refusal thereunder) was not a blow on
freedom of speech, of association or of profession and,
therefore, it could not be struck down even if it overfl owed
Art. 19(2), (4) and (6). This presentation poses the issue,
"What is the profile "of our free system? |Is freedom of
speech integrally interwoven with | oconmotion ? |Is freedom of
profession done to death if a professional, by passport
refusal without reference to Art. 19 (f ), is inhibited from
taking up a job offered abroad ? is freedomof association
such a hot-house plant that nenbership of an internationa
professional or political Organisation can be cut " off on
executive-legislative ipse dixit w thout obedience to Art.
19(4) ?
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Thi s renophatic touch has not been attested by the
Constitution and is not discernible in the psyche. /An anti-
i nternational pathology shall 'not afflict our  Nationa
Hurman Tonorrow on Mdther Earth is ~our cosnic
constitutional perspective (See Art. 51

To. ny mind, |loconbtion is, in sonme situation, necessarily.
i nvol ved in the exercise of the specified fundanental rights
as an associated or integrated right. Travel, simiplicter,
is peripheral to and not necessarily fundamental in Art. 19.
Arguendo, free speech is feasible wthout ~nmovenent _beyond
the country, although soil equies and sol o songs are not the
vogue in this ancient land of silent saints. and pyrating
gurus, bhajans and festivals. Again, travel may ordinarily
be "action and only incidentally ’expression’, to borrowthe
Zenel diction.

Movenent within the territory of India is not tanpered with
by the inpugned order, but that is not all. For, if our
notions are en current, it is comon place that the world-
the fam |y of nations--vibrates, and nen-masses of man-nove

and ’'jet’ abroad and abroad, even in Concorde, on a scale
unknown to history. Even thoughts, ideologies and habits
travel beyond. Tourists crowd out airline services; |ob-

seekers rush to passport offices; lecture tours, cultura
exchanges, trans-national evangelical neets, scientific and
scholarly studies and workshops and sem nars escal ate, and
i nternational associations abound-all for the good of world
peace and human progress, save where are involved high risks
to sovereignty, national security and other substantia
consi derations which Constitutions and Courts have readily
recogni sed. Qur free systemis not so brittle or tinorous

Charter.

A
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as to be scared into tabooing citizens trips abroad, except
conducted tours or approved visits sanctioned by the Centra
Executive and indifferent to Art. 19. Again, the core
guestion arises, |Is nmovenent abroad so much a crucial part
of free speech, free practice of profession and the 1like
that denial of the first is a violation of the rest?
| admit that merely because speaking nostly involves sone
noverment, therefore, 'free speech anywhere is dead if free
noverment everywhere is denied, does not follow The
Constitutional lines nust be so drawn that the constellation
of fundanental rights does not expose the peace, security
and tranquillity of the community to high risk. W cannot
over-stretch free speech to nmake it an i nextricabl e
conponent of travel.
Thomas Enerson has summed the American Law which rings a
bell even in the Indian system:
"The val ues and functions of the freedom of
expression in a denocratic polity are obvious.
Freedom of expression is essentially as a
neans of assuring individual self-fulfilnent.
The proper end of man-is the realisation of
his character and potentialities as a human

bei ng. For ~the achievenent of this self-
realisation the mnd nmust be free." Again
732

"Freedom of expression is an essential process
for advanci ng know edge and di scovering truth.
So also for participation in decision-making
in a denocratic society. I'ndeed free
expression furthers stability in the comunity
by reasoning together instead of  battling
agai nst each other. Suchbeing the value and
function of free speech, what are the dynam cs
of limtation which will fit these values and
functions w thout retarding social goals or

injuring social. interest ? It is in this
background that we have to view the problem of
passports and the [law woven around it. Ther e

are two ways of |ooking at the question

as a facet of liberty and as an ancient of
expression." Thomas Enerson conment s on
passports fromthese dual angles :

Travel abroad should probably be classified as

"action’ rat her t han "expression". In
comonsense terms travel is more physica
novenent than communi cation of ideas.” It is
true t hat travel abroad is frequently
instrumental to expression, as when it is
undertaken by a reporter to gather. news’', a

scholar to lecture, a student to obt ai n
information or sinply an ordinary citizen in
order to expand his wunderstanding of the
worl d. Neverthel ess, there are so many ot her
aspects to travel abroad on functionally it
requires such different types of regulation

that, at last as the general proposition, it
would have to be considered "action". As
action, it is a 'liberty’ protected by the due
process clause of the Fifth and Fourteenth
Amendnent s. The first anmendnent is stil

rel evant in tw ways : (1) There are

sufficient elenments of expression in travel,
abroad so that the unbrella effect of tile
first Anendnment conmes into play, t her eby
requiring the courts to apply due process and
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other <constitutional doctrines wth specia
care; (2) conditions inposed on travel abroad
based on conduct «classified as expression
i mpair freedom of expression and hence raise
direct first Arendnent questions.”
Travel is nore than speech : it is speech bridged wth
conduct, in the words of Justice Dougl as:
"Restrictions on the right to travel in tines
of peace should be so particularized that at
First Amendment right is not precluded unless

some clear countervailing national interest
stands in the way. of its assertion.”
I do not take this. as wholly valid in our Part Ill schene

but refer to it as kindred reasoning.

The delicate, vyet difficult, phase of the controversy
arrives where free speech-and free practice of profession
are inextricably interwoven ~with travel abroad. The
Passport Act, in'ternms, does not inhibit expression and only
regul at es ‘action-to borrow the phraseol ogy of Chief Justice
Warren in Zenel. ~But we have to view the proxi mate and rea
conservance of thwarting trans-national travel through the
733

power of the State exercised under s. 3 of the Passport Act
read, Awith ss. 5 /6 and 10. |If aright is not in express
terns fundanental ‘'within the nmeaning of Part IIl, does it
escape Art. 13, read with the trammels of Art. 19, even if
the i medi ate i nmpact, the substantial , effect, the proxinmte
i mport or the necessary result is prevention of free speech
or practice of one’ s profession ? The answer is that as-
sociated rights, totally integrated, nust enjoy the sane
imunity. Not otherw se

Three sets of cases may be thought of.  Firstly, where the
| egi slative provision or executive order expressly  forbids
exercise in foreign lands of the fundamental right  while
grunting passport. Secondly, there may be cases where even
if the order is- innocent on its face, the refusal of
permssion to go to a foreign country nay, wth certainty
and i mredi acy, spell denial of free speech and professiona
practice or business. Thirdly, the fundanmental ~right nay
itself enwonb | oconotion regard-. less of nati ona
frontiers. The second and third often.are blurred in their
edges and may overl ap

The first class may be illustrated. If the passport
authority specifically conditions the permssion with a
direction not to address neetings abroad or not- to be a
journalist or professor in a foreign country, the order
violate Art. 19(1) (a) or (f) and stands voi ded unless Art.
19 (2) and (6) are conplied with. The second category. nay
be exenplified and exam ned after the third which is of |ess

frequent occurrence. If 'a person is an internationa
pilot, astronaut, Judge. of the International “Court of
Justice, Secretary of the Wrld Peace Council, President of

a body of like nature, the particular profession not only
calls for its practice travelling outside Indian territory
but its core itself is international travel. In such _an
area, no right of exit, no practice of profession or
vocation. Simlarly, a cricketer or tennis player recruited
on a world tour. Free speech may simlarly be bit by
restriction on a canpaigner for |liberation of colonia
peopl es or against genocide before the United Nations
Or gani sati on. Refusal in such cases is hit on the head by
negation of a national passport and can be rescued only by
conpliance Wth the relevant saving provisions , in Art.
19(2), (4) or (6).

So far is plain sailing, as | see it. But the navigation
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into the penunbral zone of the second category is not easy.

| Supposing a |lawer or doctor, expert or exporter,
nm ssi onary or guru, has to visit a foreign country
prof ession-ally or on a speaking assignment. He is
effectively di sabled from discharging his pursuit i f
passport is refused. There the direct effect, the necessary
consequence, the inmredi ate i npact of the enbargo on grant of
passport (or its subsequent inpounding or revocation) is the
infringement of the right to expression or profession

Such infraction is unconstitutional unless the relevant part
of Art. 19 (2) to (6) is conplied Wth. In dealing wth
fundanental freedom substantial justification alone wll

bring the |aw under the  exceptions. Nati onal security,
sovereignty, public order and public interest nust be of
such a high degree as to offer a great threat. These
concepts shoul d not be devalued to suit
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the hyper-sensitivity of ‘the executive or mninm
threats to the State. Qur, nation is not so pusillaninous
or precarious as to fall or founder. if sonme mscreants pelt
stones at its fair face fromforeign countries. The dogs
may bark, but the caravan will pass. And the danger to a
party in power is not the same as rocking the security or
sovereignty of the, ‘State. Sonetinmes, a petulant governnent
which forces silence may act unconstitutionally to forbid

criticismfromfar, even if necessary for the good of the
St ate. The perspective of free criticismwith its linmts
for free people everywhere, all true patriots wll concur

is eloquently spelt out by Sir Wnston Churchill on the

historic censure motion in-the Comons as Britain was

reeling under defeat at the hands of Hitlerite hordes :
"This |ong debate has now reached its fina
stage. What a renarkabl e exanple it, has been
of the unbridled freedom of our Parlianmentary
institutions in time of war Everything that
could be thought of or raked up has been used
to weaken confidence in the Governnent, has
been used to prove that M ni sters are
i nconmpetent and to weaken their confidence in
thenselves, to mmke the Arny distrust the
backing it is getting fromthe civil power, to
make worknen | ose confidence in the weapons
they are striving so hard to, nmake, to present
the Government as a set of non-entities over
whom the Prine Mnister towers, and then to
undermne him in his own ‘heart, -and, if
possi bl e, before the eyes of the nation. Al
this poured out by cable and radio to. al
parts of the world, to the distress of all our
friends and to the delight of all our foes I
am in favour of this freedom which.no other
country woul d use, or dare to use, in tinmes of
nortal peril such as those through which we
are passing.”

I wholly agree that spies, traitors, smugglers, saboteurs of

the health, wealth and survival or sovereignty of the nation

shall not be passported into hostile soil to work their
vicious plan fruitfully. But when applying the Passports
Act, over-breadth hyper-anxiety, reginmentation conpl ex,

and political mstrust shall not sub-consciously exaggerate,
into norbid or neurotic refusal or unlinmted inpounding or-
final revocation of passport, facts which, objectively
assessed, mmy prove trenendous trifles. That is why the
provisions have to be read down into constitutionality,
tailored to fit the reasonabl eness test and humani sed by
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natural justice. The Act will survive but the order shal
perish for reasons so fully set out by Shri Justice
Bhagwati. And, on this construction, the conscience of the
Constitution triunphs over vagarious governnmental orders.
And, i ndeed, the learned Attorney Ceneral (and t he
Additional Solicitor General who appeared with him, wth
characteristic and comrendable grace and perceptive and
progressive realism agreed to the happy resolution of the
present dispute in the nmanner set out in ny |earned
brother’s judgnent.
A concl udi ng caveat validating nmy detour. Qur country, its
hopes, all its tears and all its fears, nust never forget
that freedomis recreated year by year, that freedomis as
freedom does, that we have gained a republic 'if we can keep
it’ and that the water-
735
shed between a police state and a people’s raj is |ocated
partly ~through its passport policy. Today, a poor man in
this poor country despaire of getting a passport because of
i nvari abl'e pol ice enqui ry, i nsi stence on property
requi renent _and ot her avoidabl e procedural obstacl es. And
if a systemof secret inforners, police dossiers, faceless
whi sperers and political tale-bearers conceptualised ’'and
institutionalised "i'n public interest,” cones to stay, civi
liberty is legisidally constitutionalised--a consunption
constantly to be resisted. The nerits of a particular case
apart, the policing of a people’ s right of exit or entry is
fraught with peril to liberty unless policy is precise,
operational ly respectful of recognised values and harassment
pr oof . Bertrand Russel has called attention to a syndrone
the Adm nistration will do well to note :

"W are all of us a mixture, of good and bad

i mpul ses that prevail in an excited ' crowd.
There is in nost nmen an inmpul se to persecute
whatever is felt to be 'different’. There is

also a haired of any claim to superiority,
which makes the stupid nmany hostile to the
intelligent few A nmotive such as’ fear of
comuni sm affords what seens a decent nora
excuse for a conbination-of the heard ~agai nst
everything in any way exceptional. ~This is “a
recurrent phenonenon in human hi story.
Wherever it occurs, its results are horrible.”
(Foreword by Bertrand Russel to Freedomis  as
Freedom Does-Civil Liberties Today-by Corliss
Lanent. New York, 1956)

VWile interpreting and inplenmenting the words of Art. 14, 19

and 21, we may keep J. B. Preistley’s caution :
"W do not inmgine that we are the victins of
plots, that bad nmen are doing all this. /It is
the machinery of power that is getting out of
sane control. Lost in its elaboration, even
some nen of goodwill begin to forget the
essential humanity this machinery should  be
servi ng. They are now so busy t esting,
anal ysing, and reporting on bath water that
"they cannot renmenber having thrown the baby
out of the w ndow. "
(I'ntroduction by H H WIson, Associ at e
Professor of Political Science, Princeton
University to Freedomis as Freedom Does by
Corriss Lanment, ibid p. xxi.)

| have divagated a great deal into travel constitutionality

in the setting. of the story of the human journey, even

though such a diffusion is partly beyond the strict needs of
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this case. But judicial travelling, |ike other travelling.
is alnobst like "talking with nen of other centuries and
countries.’

| agree with Sri Justice Bhagwati, notwithstanding this

suppl enent ary.
KAI LASAM J.-This petitionis filed by Ms. Mneka Gandh
under Article 32 of the Constitution of India against the
Uni on of India
736
and the Regional Pass port Oficer for a wit of certiorar
for calling for the records of the case including in
particul ar the order dated July 2, 1977 made by the Uni on of
India under section 10(3) (c) of the Passports Act, Act 15
of 1967, inmpounding the passport of the petitioner and for
guashi ng the said order.-
The petitioner received a letter dated July 2, 1977 on July
4, 1977 informng herthat it had been decided by the
Government.  of I'ndiato inpound her passport. The letter
read as foll ows
"You may recall” that a passport no. K- 869668
was issued to you by this office, on 1-6-76.
It has been decided by the Government of |ndia
to inpound your above passport under section
10(3) (c) of the Passport Act, 1967 in public
i nterest.
You are hereby required  to  surrender your
passport K-869668 to this office within seven
days from the date of the receipt of this
letter.”
On July 5, 1977 the petitioner addressed aletter to the
second respondent, Regional Transport Oficer, requesting
him to furnish her a copy of the statenent of the  reasons
for nmaking the inpugned order. On July 7, 1977 the
petitioner received the follow ng comunication from the
M nistry of External Affairs:
"The CGovernnent has decided to imnpound your
passport in the interest of general public
under section 10(3)(c) of the Passport Act,
1967. It has further been decided by the
Governnment in the interest of general” public
not to furnish you a copy of statenment of
reasons for maki ng such orders as provided for
under section 10(5) of the Passports Act,
1967. "
The petitioner submtted that the order i's wi't hout
jurisdiction and not 'in the interests of general public.’
The validity of the order was chall enged on various grounds.
It was submitted that there was contravention of Art. 14 of
the Constitution, that principles of natural justice were
violated; that no opportunity of hearing as inplied in
section 10(3) of the Act was given and that the wi th-hol ding
of the reasons for the order under section 10(5) 'i's not
justified in law On July 8, 1977 the petitioner prayed for
an exparte ad interimorder staying the operation of the
order of the respondents dated July 2, 1977 and for naking
the order of stay absolute after hearing the respondents.

On behalf of the Union of India, Shri N K. Ghose, |.F.S
Director (P.V.) Mnistry of External Affairs, filed a
counter affidavit. It was stated in the counter affidavit

that on WMy 11, 1977, the Mnister of External Affairs
approved the inpounding of the passport of 11 persons and on
May 19, 1977 an order was passed by the Mnister inmpounding
the passports of 8 persons out of 11 persons that on July 1,
1977 the authorities concerned inforned the Mnistry of- Ex-
ternal Affairs that the petitioner and her husband had
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arrived at Bonbay on the after-noon of July 1, 1977 and that
informati on bad been received that there was |ikelihood of

t he petitioner leaving the country. The authorities
contacted the Mnistry of External Affairs
737

and Mnister after going through the relevant papers
approved the inpounding of the passport of the petitioner on
the evening of July 1, 1977 in the interests of genera
public wunder Section 10(3)(c) of the Passports Act, 1967.
On July 2, 1977 Regional Transport Oficer on instructions
fromthe Government of India inforned the- petitioner about
the Central CGovernnment’s decision to inmpound her passport in
public interest and requested her to surrender her passport.
In the counter affidavit various allegations nade in the
petition were denied and it was stated that the order was
perfectly justified and that the petition is without nerits
and shoul d be dism'ssed. The rejoinder affidavit was. filed
by the petitioner on July 16, 1977.

An application Cvil Msc. Petition No. 6210 of 1977 was
filed by the petitioner for leave to urge additional grounds
in support of the wit petition and a counter to this
application was filed on behalf of the Mnistry of Externa
Affairs on August 18, 1977.

A petition by Adil Shahryar was filed seeking permssion to
intervene ill the/'wit petition and it was ordered by this
Court. During the hearing of the wit petition, Governnent
produced the order disclosing the reasons for inpounding the
passport. The reasons given are that it was apprehended that
the petitioner was attenpting or was likely to attenpt to
| eave the country and thereby hanper the functioning of the
Conmi ssions of Inquiry. According to the Governnent, the
petitioner being the wife of Shri Sanjay Gandhi, there was
i kelihood of the petitioner being questioned regarding sonme
aspects of the Conmission. 1In the counter affidavit it was
further--alleged that there was good deal of evidence abroad
and it would be unrealistic to over-1ook the possibility of
t amperi ng with it or meking (it unavail able to the
Conmi ssion, which can be done nore easily and effectively
when an interested person is 'abroad. So far as this
al l egati on was concerned as it was not taken into account in
passing the order it was given up during the hearing of the
wit petition. The only ground on which the petitioner’s
passport was inpounding was that she was likely to be
exam ned by the Commi ssion of Inquiry and her presence was
necessary in India.

Several questions of law were raised. It was subnitted that
the petitioner was a journalist by profession and that she
intended to proceed to West Germany in connection with her
prof essional duties, as a journalist and that by denying her
the passport not only was her right to travel abroad denied
but her fundanental rights guaranteed under Article 19(1)
were infringed. The contention was that before an @ order
passed under Article 21 of the Constitution could be valid,
it should not only satisfy the requirenments of that article,
nanely that the order should be according to the procedure
established by law, but also should not in any way infringe
on her fundanmental rights guaranteed under Article 19(1).
In other words, the submission was that the right to
personal |iberty cannot be deprived w thout satisfying the
requirements of not only Art. 21, but also Article 19. In
addition the provisions of Section 10(3)(c) were challenged
"as being ultra vires of the powers of the |egislature and
that in any event
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the order vitiated by the petitioner not having been given
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an opportunity of being heard before the inpugned order was
passed. It was contended that the fundanmental rights
guaranteed under Article 19(1) particularly the right of
freedom of speech and the right to practise profession was
available to Indian citizens not only within the territory
of India but, also beyond the Indian territory and by
preventing the petitioner fromtravelling abroad her right
to freedom of speech and right to practise profession
outside the country were also infringed. The plea is that
the fundamental rights guaranteed under article 19 are
avail able not only within territory of India but outside the
territory of India as well.
The question that arises for consideration is whether the
Fundanent al Ri ghts, conferred under Par t 11 and
particularly the rights conferred under Article 19 are
avail abl e beyond the territory of India. the rights
conferred wunder Article 19 (1)~ (a), (b), (c), (f ) and (Q9)
are

(a) to freedomof speech and expression;

(b) to assenbl e peacebly and w thout arns;

) to form associ ati-ons or unions;

X X X

X
(f) to acquire, hol d - and di spose of
property; and

(g) to practise any profession, or to carry
on any occupation, trade or business;

The rights conferred under Article 19(1) (d) ‘and (e) being

l[imted in its operation to the territory of India the

question of their extraterritorial application does not
ari se.

In order to decide this question, | may consider the various

provisions of the Constitution, which throw sonme [light on

this point. The preanble to the Constitution provides that
the people, of India have solemly resolved to constitute

I ndi a into a Sovereign Socialist Secular Denocrati ve
Republic and to secure to all its(ciitzens:
Justice, social, econonmc and political

Li berty of thought, expression, belief faith
and wor shi p;
Equality of status and of opportunity; and to
promot e anong them al |,
Fraternity assuring the, dignity of the individual and the,
unity of the nation
By the article, India is constituted as a Denocratic
republic and its citizens secured certain rights. Wile- a
reading of the article would indicate that the articles are
applicable wthin the territory of India, ‘the question
arises whether they are available beyond the territoria
limts of India.
Article 12 of the Constitution defines "the State" as
including the Governnment and Parliament of India and the
CGovernment and the Legislature of each of the States and

all local or other authorities within the territory of \India
or under the control of the Governnent
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of I ndi a. Article 13 provides that |aws t hat are
i nconsistent with or in derogation of Fundamental Rights are
to that extent void. Article 13(1) provides, that all [|aws

in force in the territory of India imediately before the
commencenent of this Constitution, in so far as they are
i nconsistent wth the provisions of Part IIl shall, to the
extent of such inconsistency, be void. What are the laws in
force inthe territory of India imediately before the

commencenrent ,of the Constitution that are referred to in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 120 of 154

the Article wll have to be |ooked into. Before that
Article 13(2) may be noticed which provides that the State
shall not nmake 'any |aw which takes away or abridges the
rights. conferred by Part I1l, and any law made in con-
travention of this clause shall, to the extent of the
contravention, be void. The word "law' in the Article is
defined as:
(a) "law' includes any Ordinance, order,
bye-1 aw, rul e, regul ation, notification
custom or usage having in the territory of
India the force of law, and
(b) "laws in force" includes | aws passed or
nmade by a  Legislature or other conpetent
authority in the territory of India before the
comencenment of this Constitution and not
previously repeal ed, notw thstanding that any
such |l aw or any part thereof nmay not be then
in  operation either at all or in particular
ar eas.

Wiile the applicability of the custom and usage is
restricted to the territory of India "law' my have an
extra-territorial application
In distributing the | egislative powers between the Union and
the ’*States Article 248 provides that Parlianment may make
laws for the whole /'or any part of the territory of India and
the Legislature of a 'State nay nmake | aws for the whole or
any part of the State. Article 245(2) provides that no |aw
made by parliament shall be deened to be invalid on the
ground that it would have extra-territorial operation. This
article makes it clear that a State |aw cannot  have any
extra-territorial operation while that of the parliament can
have. The Parlianent has undoubted power ~to enact |aw
having extra-territorial application.~ In England section 3
of the Statute of Wstminster, 1931 (22 Ceo. V.C. 4)
provi des :

"It 1is hereby declared and enacted that the
Parliament of a Dominion has full power to
nmake | aws having extraterritorial operation.”
But in determ ning whether the provisions of a Constitution
or a ,statute have extra-territorial —application certain
principles are laid dowmn. Maxwell on The Interpretation of
Statutes Twelfth Edition, at p. 169, while dealing with the
territorial application of British |egislation has stated :-
"I't has been said by the Judicial Conmttee of
the Privy Council that : “An Act of the
| mperial Parliament today, unless it provides,
ot herwi se, applies to the whol e of the United
Ki ngdom and to nothing outside the United
740
Ki ngdom not even to the Channel |slands or the
Isle of Man, let alone to a renote  overseas
col ony of possession."
Lord Denning M R has said that the general rule is "that
an Act of Parliament only applies to transactions wthin-the
United Kingdomand not to transactions outside." These two
extracts are fromtwo decisions (1) Att. Gen. for Alberta
vs. Huggard Assets, Ltd., (1953) A.C. 420 and C E.B. Draper
& Son, Ltd. vs. Edward Turner & Son. Ltd. (1964) 3 All.
E.R 148 at p. 150 Maxwel|l comments on the above passages
thus "These statenents, however, perhaps oversinmplify the

position." The decisions cited will be referred to in due
cour se.

Craies on Statute Law (Sixth Ed.) at p. 447 states that
an Act of the legislature will bind the subjects of this

realm both within the kingdomand without, if such is its
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i ntention. But whether any particular Act of parlianent
purports to bind British subjects abroad will always depend
upon the intention of the |egislature which nust be gathered
from the |anguage of the Act in question." Dicey in his
Introduction to the Study of the Law of the Constitution
(1964 Ed.) at page |lin states the position thus
"Parlianent normally restricts the operation of |I|egislation
to its own territories, British ships wherever they may be
being included in the anbit of territory.-Parlianent does on
occasi ons, however, pass |legislation controlling t he
activities of its own citizen when they are abroad." Sal nond
in his book on Jurisprudence (Twelfth Ed.) distinguishes
bet ween the territorial enforcenent of Jlaw and t he
territoriality of lawitself. At p. 11 the author states :
"Since territoriality i's not a logically necessary part of
the idea of law, a systemof law is readily conceivable the
application of which is limted and deternm ned not by
reference to territorial considerations, but by reference to
the personal qualifications of the individuals over whom
jurisdiction is exercised.” According to the text-books
above referred to, the positionis that alaw is nornmally
applicable within the territory, but can be nade applicable
to its citizens wherever they may be. Wether such extra-

territorial applicability is intended or  not will have to be
| ooked for in the l'egislation
I will nowrefer to the decisions of courts an this subject.

In Ni boyet v. Niboyet(1l) the Court of Appeal stated: "It is
true that the words of the statute are general, but genera

word,,, in a statute have never, so far as | amaware, been
interpreted so as to extend the action of the statute beyond
the territorial authority of the Legislature. Al  crimna

statutes are in their terns general; but they apply only to
offences committed wthin the territory or by British
subj ects. Wen the Legislature intends the statute to apply
beyond the ordinary territorial authority of the country, it
so states expressly in the statute as in the Merchant
Shi ppina Acts, and in sone of the Admiralty Acts.” In the
Queen . Janmeson and Others (2) the Chief Justice Lord
Russet

(1) 48 L. J. P. I at p. 10.

(2) [1896] 2 Q B. Division 425 at 430.
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stated the position thus : "It nmay be said generally that
the area wthin. which a statute is to operate, and the
persons against whomit is to operate, are to be gathered
fromthe | anguage and purview of the particular statute. In
Cooke v. The Charles A Vogel er Conpany(1), the  House of
Lords in dealing wth the jurisdiction of the Court of
Bankruptcy observed that "English legislation is primrily
territorial, and it is no departure fromthat principle to
say that a foreigner coning to this country and  trading
here, and here conmitting an act of bankruptcy, is 'subject
to our laws and to, all the incidents which those | aws enact
in such a case; while he is here, while he is trading, even
if not actually domiciled, he is liable to be nade a bank-
rupt like a native citizen........ It is limted in its
terns to England; and | think it would be inpossible to
suppose that if the Legislature had intended so broad a
jurisdiction as is contended for here,, it would not have
conferred it by express enactnent.” In Tomalin v. S. Pearson
& Son, Limted(2) the Court of appeal dealing wth the
application of the Wrknmen's Conpensation Act, 1906, quoted
with approval a passage from Maxwel|l on Interpretation of
Statutes at p. 213 where in it was stated: "In the absence
of an intention clearly expressed or to be inferred fromits
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| anguage, or fromthe object or subject-matter or history of
the enactnment, the presunption is that Parlianment does not
design its statutes to operate beyond the territorial limts
of the United Kingdont. The law that is applicable in the
United Kingdom is fairly sumred up in the above passage.
The presunption is that the statute is not intended to

operate beyond the territorial limts wunless a contrary
intention is expressed or could be inferred from its
| anguage. The decision of the Privy Council in Att.-Gen.

for Alberta v. Huggard Assets, Ltd. (8), has already been
referred to as a quotation from Maxwell’s Interpretation of
Statutes. The Privy Council in that case held that "An Act
of the Inperial Parlianment today unless it provi des
ot herwi se, applies to the whole of the United Kingdomand to
not hi ng outside the ’'United Kingdom not even to the Channe

Islands or the Isle of Man, let alone to a renbte overseas
colony or possession."  The Court of Appeal in a later
decision reported in (1964) 3 All. ER p. 148 (CE B
Draper & Son, Ltd. vs. Edward Turner & Son, Ltd.) approved
of the proposition laid down in Att. Gen. for Al berta vs.
Huggard Assets, Ltd., observing "Prima facie an Act of the
United Kingdom Parliament, unless it provides otherwi se,
applies to the whole of the United Kingdomand to nothing
out si de the United Kingdoni.

The cases decided by the Federal Court and the Suprenme Court
of India may be taken note of. Dealing with the extra-
territorial application of the provisions of ‘the Incone-tax
Act, the Federal Court in Governor--General in Council V.
Ral ei gh Investnment Co. Ltd. (4) after finding that there was
no territorial operation of the Act observed that if there
was any extra territorial —operation it is  wthin the
| egislative powers given to tile Indian Legislature by the
Constitution Act. After discussing the case-law 'on the
subj ect at p. 61 regarding the making of 1aws for the

(1) [21901] A C 102 at p. 107.

(2) [1909] 2 K B. 61

(3) [1953] A C 420.

(4 A 1. R (31) 1944 Federal Court 51

9-119 SCI /78
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whol e or any part of British India on topics in Lists | and

I[1l of Sch. 7 and holding that the Federal Legislature’s
powers for extra-territorial legislationis not limted to
the cases specified in clauses (a) to (e) of sub-section(2)
of section 99 of the GCovernment of India “Act, 1935,
concluded by stating that the extent, if ‘any, of extra-
territorial operation which is to be found in the inpugned
provisions is wthin the legislative powers given to the
Indian Legislature by the Constitution Act. Again in
Wal l ace Brothers & Co. Ltd. v. Commi ssioner of |ncone-tax,
Bonbay, Sind and Baluchistan(l),- the Federal Court held
that there was no elenment of extraterritoriality 'in the
i mpugned provisions of the Indian |Incone-tax Act, and even

if the provisions were in any neasure extraterritorial in
their effect, that was not a ground for holding themto be
ultra vires the Indian Legislature. |n Mhanmmad Mhy-ud-din

v. The King Enperor(2), the Federal Court was considering
the wvalidity of the Indian Army Act, 191 1. In this case a
person who was not a British subject but had accepted, a
conmi ssion in the Indian Arny was arrai gned before a court
martial for trial for offences alleged to have been
conmtted by himoutside British India. It was held that
section 41 of the Indian Arny Act, 191 1, conferred
jurisdiction on the courtmartial to try non-British subjects
for offences conmitted by them beyond British India. On a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 123 of 154

construction of section 43 of the Act the Court held that
the court-nartial has powers "over all the native officers
and soldiers in the said mlitary service to whatever
Pr esi dency such officers and soldiers may belong or
wher esoever they may be serving." Repelling the contention
that there was a presunpti on agai nst construi ng even genera

words in an Act of Parlianment as intended to have extra-
territorial ef f ect or aut hori sing extra-territoria

| egislation the Court observed: "The passages relied on in
this connection fromMaxwell’s Interpretation of Statutes do
not go the length necessary for the appellant’s case. It is
true that every statute is to be interpreted, so far as its
| anguage admits, as not to be inconsistent with the comty
of nations or with the established rules of Internationa

Law. Whatever may be the rule of International Law as
regards the ordinary citizen, we have not been referred to
any rule of International Law or principle of the comty of
nations which is inconsistent with a State exercising dis-
ciplinary control ~over its own armed forces, when those
forces are operating outside its territorial limts". The
law as laid down by the Courts rmay now be sumarised.
Par | i ament normal |y restricts the operation of t he
legislation to its own territories. Parliament rmay pass
| egislation controlling the activities of the citizens
intention to have extra territorial operation

shoul d be expressed or necessarily inplied fromthe |Ianguage
of the Statute. The Statute should be so interpreted as not
to be inconsistent with the comity of nations or wth the
establ i shed rul es of international 1 aw.

It is now necessary to exam ne the various articles of Part
I1l of the Constitution to find out whether any intention is
expressed to nmke any of the rights available extra-
territorially. The application of Article 14 is expressly
l[limted to the territory of India as, it lays down that "The
(1) [21945] F.C.R 65.

(2) [1946] F.C.R 94.
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State shall not deny to any person equality before the |aw
or the equal protection of the laws within the territory of
India". Article 15 relates to prohibition of -discrimnation
on grounds of religion, race, caste, sex or place of birth,
and Art. 16 deals with equality of opportunity in matters of
public enploynent. By their very nature the two Articles
are confined to the territory of India. So also Articles 17
and 18 which deal with abolition of untouchability  and

abolition of titles. Before dealing with Articles 19 and 21
with which we are now concerned the other articles may be
referred to in brief. Articles 20 and 22 can have only
territorial application. Articles 23 and 24 which relate to
right against exploitation and Articles 25 to 28 /which
relate to freedom of conscience and free prof essi on

practice and propagation of religion etc. prima focie are
applicable only to the territory of India At any rate ‘there
is no intention in these Articles indicating extra-
territorial application. So also articles 29 and 30 which
deal with <cultural and educational rights are applicable
only within the territory of India. Article 31 does not
expressly or inpliedly have any extra territorial appli-
cation. In this background it will have to be exan ned
whet her any express or inplied intention of extra-
territorial applicability is discernible in Articles 19 and
21.

Article 19(1) (a) declares the right to freedom of speech
and expression. Wile it is possible that this right my
have extra-territorial application, it is not likely that

abr oad.

An
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the franmers of the Constitution intended the right to
assenbl e peaceably and without arns or to form associations
or unions, or to acquire hold and di spose of property, or to
practise any profession, or to carry on any occupation

trade or busi ness, to have any extra territoria

application, for such rights could not be enforced by the
State outside the Indian territory. The rights conferred
under Art. 19 are Fundanental Rights and Articles 32 and 226
provide that these rights are guaranteed and can be enforced
by the aggri eved person by approaching the Supreme Court or
the Hi gh Courts. Admittedly, the rights enumerated in Art.
19(1) (a), (b), (c), (f) and (g) cannot be enforced by the
State and in the circunstances there is a presunption that
the Constitution-nmakers would have intended to guarantee any
right which the State cannot enforce and woul d have made a
provi sion guaranteeing the rights and securing them by
recourse to the Suprene Court and the Hi gh Courts.

The restriction of the right to nove freely throughout the
territory of Indiaand the right to reside and stay in any
part of the territory of India is strongly relied upon as
indicating that in the absence of ~such restrictions the
other rights are not confined to the, territory of India.
The provisions in Art. 19 (1) (d) and (e) i.e. the right to
nove freely throughout the territory of India and to reside
and settle in any part of the territory of |India have
historical significance. In A K Gopalan vs. The State of
Madras, (1) Kania C.J., said that in the right "to nove
freely throughout the territory of India" the enphasis was
not on the free novenent but on the right to nove freely
throughout the territory of India. The intention was to
avoid any restriction being placed by the States hanpering
free novenent
(1) [1950] S.C.R 88.
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t hroughout the territory of India. It is a historical @ fact
that there were rivalries between the various States and the
i mposition of restraint on novenent from State to State by
sone States was not beyond possibility. In the two clauses
19 (1) (d) and (e) the right "to nmove freely throughout the
territory of India" and "to reside and settle-in any part of

the territory of India" the "territory of India" i's
mentioned wth the purpose of preventing the States from
i mposing any restraint. Fromthe fact that the words

“territory of India" are found in these two clauses the
contention that the other freedons are not-linmted to the
territory of India for their operation cannot be accepted.
In Virendra v. The State of Punjab and Another,(1) S. R
Das, C. J., who spoke on behalf of the Constitution Bench
stated : "The point to, be kept in view is that severa
rights of freedomguaranteed to the citizens by Article
19(1) are exercisable by themthroughout and in all parts of

the territory of India". The viewthat the rights @ under
Art. 19 (1) is exercisable in the territory of India has not
been di scussed. Far from Art. 19(1) expressing any

intention expressly or inpliedly of extra territoria

operation the context would indicate that its application is
intended to be only territorial. The right under Art. 19(b)
and (c) to assenbl e peaceably and without arms and to form
associ ati ons or unions could not have been intended to have
any extraterritorial application as it wll not be in
accordance with the accepted principles of internationa

I aw. As the rights under Articles 19(b) and (c) cannot be
enforced outside India the inference, is that no extra-
territorial application was intended. So also regarding the
rights conferred under Articles 19(f) and (g) i.e. to
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acquire, hold and dispose of property; and to practise any
profession, or to carry on any occupation, trade or
busi ness, would not have been intended to be applicable
out si de I ndi a.

It was subnitted that when the Constitution was framed the
founding fathers were influenced by the United Nations’
Universal Declaration of Human Rights which was nade in
Decenmber, 1948 and they thought it fit to mnake t he
Fundanent al Rights available to the I ndi an citizens
throughout the world. The history of the conception of hu-
man rights may be shortly traced. The main task of the
Human Rights’ Conm ssion which was set up by the United
Nations was to draw an International Bill of Rights. The
Conmission split this task into two docunents : a short
declaration of principles and an elaborate treaty or
covenant enforcing those principles so far as practicable.
The Universal Declaration of Human Ri ghts was not i ntended
to be binding as'|aw but to present the main ideals of human
rights and freedons in order to inspire everybody, whether
in or out-of governnments, to work for their progressive
real i zation. ~The Conmi ssion finished the Declaration and it
was pronul gated by the UN Assenbly on Decenmber 10, 1948.
The discussion about the Draft Indian Constitution took
pl ace between February and Cctober, 1948 and the Articles
relating to the /Fundamental Rights were discussed in
October, 1948, i.e. before the Universal « Declaration of
Human Ri ghts was pronul gated by the UN Assenmbly on Decenber
10, 1948. It is nost unlikely that before the Declaration
of Human Ri ghts was promul gated ’

(1) [1958]S.C. R 308.
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the framers of the Indian Constitution decided to  declare
that the Fundanmental Rights conferred on the citizens. would
have application even outside -1India: The Uni ver sa
Decl arati on of Human Ri ghts was not binding as |aw but was
only a pious hope for achieving a common standard for al
peoples and all nations. Article 13 of the Declaration
which is material for our discussion runs as follows :
Paragraph 1. Everyone has the right to freedomof novenent
and residence with in the borders of each state.

Paragraph 2. Everyone has the right to |leave any country,
including his own, and to return to his country.

Paragraph 1 restricts the right of novenent and residence
specifically within the borders of the country. The second,
paragraph ains at securing the right to | eave any country
including his own and to return to his —country. The
Declaration at that stage did not have any  idea of
conferring on the citizens of any country right of mnpvenent
beyond borders of the State or to freedom of speech or right
to assenble outside the country of origin. Even in the
Amrerican Constitution there is no nention of “right to
freedom of speech or expression as being avail able ‘outside
America. Regarding the right of novenent within the borders
of the State it is not nentioned as one of the freedons
guaranteed in the American Constitution but everyone in the
country takes it for granted that one can roam at will
t hroughout the United States.

The right of a citizen to |leave any country and to return to
his country is recognised in the United States. While there
is no restriction on the citizen to return to his own
country the Governnent of the United States does place
certain restrictions for leaving the country, such as
obtaining of the passports etc. Even the right to trave
outside the United States is not unrestricted. A passport
is a request by the Governnent which grants it to a foreign
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Government that the bearer of the passport may pass safely
and freely. The passport is considered as a |icence for
| eaving a country and an exit permit rather than a letter of
introduction. Even in America the State Departnent when it
issues a passport specifies that they are not wvalid for
travel to countries in-which the United States have no
di plomatic representation as the position of the Governnent
is that it will not facilitate overseas travel where it s
unable to afford any protection to the traveller. The
Ameri can public particularly the news reporters are claimnng
that they should be allowed to travel wherever they wish if
need be without their Governnent’s assurance to protection
"The right of the Anmerican citizen to travel abroad as
narrated above shows that even the right to travel outside
the country is not unfettered.
In vain one looks to the American law to find whether the
citizens are granted any right of freedom of speech and
expression beyond the territory of the United States. The
First ' Anendnent provides for freedom of speech and press
along with  freedom of religion. Liberty of speech and
liberty of press are substantially  identical. They are
freedom to utter words orally and freedomto wite, print
and circulate words. ~ But this freedom of expression would
be neaningless if people were not permtted to gather in
groups to di scuss nutua
746

probl enms and communi cate their feelings and opinions to
gover nient al of ficers. The First Anendnent therefore
provides that the people have the right to assenbl e
peaceably and petition the governnment for redress of
grievances. The- petition for redress can only be  confined
to the United States of America. In a recent address on
Human Rights Warren Christopher, U S. Deputy Secretary of
State reproduced in Shan, Cctober 1977, stated before the
Ameri can Bar Association in Chicago that the pronotion of
human rights has becone a fundamental tenet of the  foreign
policy of the Carter Adm nistration. In explaining the
conception of human rights and its practice in Anerica the
Deputy Secretary stated that the efforts should be directed
to the nost fundamental and inportant human rights ~all of
which are internationally recognised in the Uni ver sa
Declaration of Human Rights which the United Nati ons
approved in 1948. Wile enphasing the three categories of
human rights (1) the right to be free fromthe governnenta
violation of the integrity of the person; (2)- the right to
ful filment of such vital needs as food, shelter, health care
and education, and (3) the right to enjoy civil and
political liberties, he stated that the freedom of thought,
of religion, of assenbly, of speech, of the press, freedom
of nmovenent within the outside one’s own country; freedomto

take part in governnent, were |iberties which Aneri can
enjoy so fully, and too often take for granted, are | under
assault in many places. It nmay be noted that while freedom

of novenent is referred to as both within and outside one’s
own country the other rights such as freedom thought,  of
religion, of assenbly of speech, of press, are not stated to
be available outside one’s own country. It is thus seen
that except the right to novenent outside one’ s own
country other rights are not available extra-territorially
even in America

The fundanental rights, under Art. 19(1) of the Constitution
are subject to the restrictions that may be placed under
Art. 19(2) to (6) of the Constitution. The Fundanenta
Rights are not absolute but are subject to reasonable
restrictions Provided for in the Constitution itself. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 127 of 154

restrictions inposed are to be by operation of any existing
law or making of a law by the Legislature i mposi ng
reasonabl e restrictions. The schenme of the Article, thus it
while conferring Fundanental Rights on the citizens is to
see that such exercise does not affect the rights of other
persons or affect the society in general. The law made
under Art. 19(2) to (6), inpose restrictions on the exercise
of right of freedom of speech and expression, to assenble
peaceably without arns etc. The restrictions thus inposed,
normal ly would apply only within the territory of India
unl ess t he | egi sl ation expressly or by necessary
inmplication provides for extra-territorial operation. In
the Penal Code, under sections 3 and 4, the Act is nade
specifically applicable to crines that are comrtted outside
India by citizen of India. Neither in Art. 19 of the
Constitution nor in-any of the enactnments restricting the
rights under Art. 19(2) is there any provision expressly or
by necessary inplication providing for extra-territoria
application. A citizen cannot enforce his Fundanenta
Ri ghts " outside the territory of India even if it is taken
that such rights are available outside the country.
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In the view that a citizen is not entitled to t he
Fundanental Rights  guaranteed under Art. 19 outside the
territorial limts /of I'ndia,- the contention of the |earned
counsel for the petition that by denying himthe passport to
travel outside India, his Fundamental Rights like freedom of
speech and expression, to assenbl e peaceably,  to practise
profession or to carry on occupation, trade or business are
i nfringed, cannot be accepted. The passport of the
petitioner was inpounded on the ground that her presence in
connection with the Inquiry Conm ssion nmay be necessary and
in the interest of public it was necessary to do so. The
i mpugned order does not place any restrictions ' on the
petitioner while she is away fromlIndia. Hence the question
whet her the State coul d i npose such-restraint does not arise
in this case. As the contention was that by inpounding the,
passport the petitioner’s fundanental right of freedom of

speech etc. outside the country was infringed, it ‘becane
necessary to consider whether the citizen -had any such
right.

It was strenuously contended that the Legislature by
i nvol vi ng power s under Art. 21 cannot depri ve t he
Fundanental Rights guaranteed under Art. 19 at —any rate
within the territory of India. It win now be  considered
whet her an Act passed under Art. 21 should also satisfy the
requi rements of Art. 19.
The submission was that Art. 19 applies to | aws made under
Articles 20, 21 and 22 and the citizen is entitled to
challenge the validity of an Act made under Art. 21 on the
ground that it affects the rights secured to hi munder cl
(1) of Art. 19. Article 20(1) provides that no person shal
be convicted of any offence except for violation of a lawin
force at the time of the conmmi ssion of the act charged as an
of fence, nor be subjected to a penalty greater than that
which might have been inflicted under the lawin force at
the time of the commission of the offence. Article 22 deals
with protection against arrest and detention in certain
cases, that is, in respect of preventive detention.
It has been decided by this Court in Gopalan s(1) case; that
in the case of punitive detention for offences wunder the
Penal Code, it cannot be challenged on the ground that it
infringes the right specified under Art. 19(a) to (e) and
(g) of the Constitution of India. Kania CJ. held

"If there is a legislation directly attenpting
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to control a citizen's freedomof speech or
expression, or his right to assenbl e peaceably
and wthout arns etc.; the question whether
that, legislation is saved by the relevant
saving clause of Art. 19 wll arise. I f,
however, the, legisation is not directly in
respect of any of these subjects, but as a
result of the operation of other |I|egislation
for instance, for punitive or preventive
detention, his right under any of these sub-
clauses is abridged the question of t he
application of Article 19 does not arise."

(1) [1950] S.C.R 88.
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Fazal Ali J., though he dissented fromthe mgjority view

regardi ng the application of Article 19 to punitive

det ention observed foll ows
"The |Indian Penal Code does not primarily
or .... necessarily inpose restrictions on the
freedom of novenent and it is not correct to
say that it is a law inposing restrictions on

the right to nove freely. Its primry object
is to punish crime and not to restrict
novenent. ... .. But if it (the Punishnent)
consi'sts in i mpri sonment there is a

restriction on novenent. This restraint is
i nposed not under a law'inmposing restrictions
on novenent but under a |l aw defining crine and
maki ng it puni shable. The puni shnent is
correlated directly Wth the violation of sone
ot her person’s right and not-with the right of
noverment possessed by the offender  hinself.
In nmy opinion, therefore, the Indian Pena
Code does not conme-within the anbit | of the
words 'law inposing restrictions on the right
to nove freely."

The | earned Judge, Justice Fazal Ali, took a different view

regardi ng preventive detention on the basis that it did not

admit of a trial but the order of detention rested ‘on an

apprehended and not actual danger. Regardi ng punitive
detention, the decision of a Bench of five Judges-in H Saha
v. State of West Bengal, (1) expressed the sane view Chi ef

Justice Ray observed
"I't is not possible to think that a person who
is detained wll vyet be free to nove or
assenbl e or form associ ati on or unions or have
the right to reside in any part of =~ India or
have the freedomof speech or | expression
Suppose, a person is prosecuted of ‘an offence
of cheating and convicted after trial, it is
not open to himto say that the inprisonnent
shoul d be tested with reference to Art. 19 for
its reasonabl eness. A law which attracts
Article 19, therefore, must be such as is
capabl e of being tested to be reasonabl e under
clauses (2) to (5) of Article 19."
In the case of punitive detention, it will be open to the
accused to raise all defences that are open to himin |aw,
such as that there have been no violation of any law in
force. Regarding punitive detention this Court in Saha case
has held that as the Constitution has conferred rights under
Art. 19 and al so adopted the preventive detention to prevent
the greater evil by inperilling security, the safety of the
State and the welfare of the nation, it is not possible to
think that a person who is detained will yet be free to move
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or assenble or form associations etc.

Applying the sane reasoning, it is contended on behalf of
the state that when a person is deprived of his life or
per sonal liberty in accordance with t he procedure
established by law, he cannot invoke to his aid any of the
rights guaranteed wunder Art. 19 of the Constitution of
India. Wether this contention could be accepted

(1) [1975] 1 S.C R 778.
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or not will be examined with reference to the provisions of
the Constitution and the decisions rendered by this Court.
Article 19 to 22 appear under the title "Right to freedont
Article 19 confers freedons on the citizens whereas Aft. 20
to 22 are not limted to citizens but apply to all persons.
Article 19 does not deal with the right tolife which is
dealt wth wunder Art. 21. VWiile Art. 19 provides for
freedons-which a citizen is entitled to, Articles 20 to 22

restrain the State from doing certain things. Though the
right 'to/life and personal liberty is not dealt with under
Art. 19, ‘asit is nentioned in Art. 21 though in a negative
form the right to life and personal ‘liberty is secured and

the State can deprive-it only according to the procedure
established by aw. Wile the rights guaranteed under Art.
19(1) are subject to restrictions that may be placed by
Articles 19 (2) to/(6), the right not to be deprived of life
and personal liberty is subject to its deprivation by pro-
cedure established by law. The scope of the words "persona

liberty" was considered by Mikherjea, J. in CGopalan’'s case
(supra.) The | earned Judge observed : "Article 19 gives a
list of individual liberties and prescribesin the various
clauses the restrictions that may be placed upon them by | aw
so that they may not conflict with the public welfare or
general norality. On the other hand, Articles 20, 21 and 22
are primarily concerned with penal” enactnents or other |I|aw
under which personal safety or liberty of persons would be
taken away in the interest of society and the set down the

[imts within whi ch the State control shoul d be
exercised...... the right to the safety of one’'s life and
linbs’ and to enjoyment of personal liberty, in the sense of

freedom from physical re-strain and coercion-of any sort,
are the inherent birth right-. of a man. The essence of
these rights consists in restraining others frominterfering
with them and hence they cannot be described in terns of

"freedon to do particular things. . . ." The words
"per sonal liberty" take their colour from the wor ds
"deprivation of rifle . 1t means liberty of the  person

that is freedomfrom personal restraint. Article 21 is one

of the Articles along with Articles 20 and 22 | which  dea

with restraint on the person. According to Dicey :
"The right to personal liberty as understood
i n Engl and nmeans in substance a person’s right
not to be subjected to inprisonnent, arrest or
ot her physical coercion in any manner ' that
does not admit of legal justification.”
(Dicey’'s Laws of Constitution 10th Edn. page

207)
In the debates relating to the drafting of the Constitution
in Art. 15 the word that was used was "liberty". The
franmers of the Constitution thought that the word "liberty"

shoul d be qualified by the insertion of the word "personal™
before it for otherwise it mght be construed very widely so
as to include even the freedons already dealt wth wunder
Art. 19, 30 (which corresponds to Art. 19 in the
Constitution). The word "personal liberty" in Article 21
is, therefore, confined to freedomfromrestraint of person
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and is different fromother rights enunerated in Article 19
of the Constitution.
750
It is contended on behalf of the petitioner that after the
decision of the Bank Nationalisation case and Bennet
Col onon’s case the view taken earlier by the Suprene Court
that in construing whether the deprivation of persona
liberty is valid or not the enquiry should only be confined
to the wvalidity of the procedure prescribed wthout any
reference to the rights conferred under Art. 19(1) is no
| onger good |l aw. The decisions bearing on this question nay
now be exam ned.
In GCopalan’s case it was held that Art. 19 dealt wth the
rights of the citizens when he was free, and did not apply
to a person who had ceased to be free and had been either
under punitive or preventive legislation. 1t was further
held that Art. 19 only applied where a legislation directly
hit the rights enunerated in the Article and not where the
| oss of rights nentioned in the Article was a result of the
operation of legislation relating to punitive or preventive
det enti on. It was al so stated by Justice Mikherjea that a
| aw depriving the personal liberty nmust be a valid | aw which
the legislature is conmpetent to enact within the limts of
the powers assigned to it and which does not transgress any
of the Fundanental 'Rights the Constitution |ays dawn. The,
| earned Judge explained that the reasonableness of a |aw
conmi ng under Art. 21 could not be questioned with reference
to anything in Art. 19 though a | aw nmade under Art. 21 nust
conform to the requirenents of Articles 14 'and 20. It
cannot be said that it should conformto the requirements of
Article 19. The, view, thus expressed in Copalan's case,
was affirmed by the Suprene Court in Ram Singh v. State of
Del hi (1) where it was held :
"Al though personal liberty has a | content
sufficiently conprehensive to include t he
freedons enunerated in Art. 19(1), and its
deprivation would result in the extinction of
those freedons, the Constitution has treated
t hese civil [liberties as di sti nct from
f undanent al rights and made separate
provisions in Art. 19 and Arts. 21 -and 22 as
to the limtations and conditions subject  to
which alone they could be taken away or
abridged ... The interpretation of t hese
Articles and their correlation was el aborately
dealt with by the full court in GCopalan's
case.
Approving the interpretation of the Articles in GCopalan’s
case it was held that | aw which authorises deprivation of
personal liberty did not fall within the purview of Art. 19
and its wvalidity was not to be judged by the  criteria
indicated in that Article but depended on its conpliance
with the requirenents of Arts. 21 to 22.
This view was again affirmed in State of Bihar v. Kaneshwar
Singh,(2) where Das, J. in approving the lawlaid down in
Copal an’ s case observed as foll ows
"As | explained in Gopalan’'s case and again in
Chiranjit LaPs case 1950 SCR 869 our
Constitution protects the freedom of t he
citizen by article 19 (1) (a) to
(1) [1951] S.C R 451
(2) [1952] S.C R 889.
751
(e) and (g) but enpowers the State, even
whil e t hose freedons | ast, to i mpose
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reasonabl e restrictions on them in t he
interest of the State or of public order or
norality or of the general public as nmentioned
in clauses (2) to (6). Further, the nonent
even this regul ated freedom of the individua
becomes inconpatible with and threatens the
freedom of the comunity the State is given
power by article 21, to deprive the individua
of his Iife and personal liberty in accordance
with procedure established by |Iaw, subject of
course, to the provisions of Art. 22.
In Express Newspapers (P) Ltd. & another v. The Union of
India, & Ohers, (1) the test |laid down was that there nust
be a direct or inevitable consequence of the neasures
enacted in the inpugned Act, it would not be possible to
strike down the |legislation as having that effect and
operation. A possible eventuality of this type would not
necessary be the consequence which could be in the
contenpl ation of the legislature while enacting a neasure
of. this type for the benefit of the worknen concerned. The
test, thus applied, is whether the consequences were "direct
and inevitable" ?
In Handard Dawakhana (Wakf) Lal Kuan v. Union of India,(2)
after citing with approval the case of Ram Singh and Express
Newspapers case, it was observed
“I't is/not the formor Incidental infringenent
that. deternmine the constitutionality of a

statute in a reference to  the rights
guaranteed in Art. 19(1) but the reality and
the substance........ Viewed in this way, it

does not select any of the elenents or
attributes of freedom of speech falling within
Art. 19 (1) (a) of the Constitution."
Real ity and substance test was laid dowmnin this case wile,
approving of the earlier decisions when the court was
considering the question whether the ban on advertisenent
woul d affect the rights conferred under Art. 19(1) (a).
The correctness of the view as laid down in Gopal an’s’' case
and affirmed in Ram Singh's case was doubted by Subba Rao,
J. in Kochuni v. The State of Madras(3). The learned Judge
after referring to the dissenting view of Fazal Ali, J. _in
Copal an’s case rejecting the plea that a lawunder Art. 21
shall not infringe Art. 19(1) observed
"The question being integrated with the dissenting view
expressed by Fazal Ali, J. we are bound by this judgment."
Rel i ance was placed by the |I|earned counsel for t he
petitioner on the decision by this Court in Sakal Papers (P)
Ltd. and Ors. v. The Union of India. (4) The | earned counse
referred to the passage at page 5 60A
(1) [1959] 1 S.C.R 135.
(2) [1960] 2 S.C.R 671 at page 691
(3) [1960] 3 S.C. R 887.
(4) [1962] 3 S.C.R 842.
752
Part where it was held that "the correct approach ; in such
cases should be to enquire as to what in substance is the
loss or injury caused to a citizen and not nerely what
manner and nmet hod has been adopted by ,,he State in placing
the restriction and, therefore, the right to freedom of
speech cannot be taken away with the object of taking away
the business activities of the citizen. Reference was also
nade to another passage at 867 where it 'was held that the
"legitimacy of the result intended to be achi eved does not
necessarily inmply that every means to achieve it is
per m ssi bl e; for even if the end is desirabl e and
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perm ssible, the neans enployed nust not transgress the
l[imts laid down by the constitution if they directly
i mpi nge on any of the fundanental rights guaranteed by the
Constitution. 1t is no answer when the constitutionality of
the neasure is challenged that apart from the fundamenta
right infringed the provision is otherw se |egal
The above observations relied on by the | earned counsel were
nade in a petition where the validity of Delhi Newspapers
(Price and Page) Order, 1960 which fixed the maxi mum nunber
of pages that m ght be published by a newspaper according to
the price charged was questioned. The order was chall enged
as contravening Art. 19(1) (a) of the Constitution. The
court held that the order was void as it violated Art. 19
(1) (a) of the Constitution and was not saved by Article 19
(2). The court held that the right extended not merely to
the nethod which is enployed to circulate but also to the
vol ume of circul ation, and the inmpugned Act and order placed
restraints on the |latter aspect of the right as the very
obj ect |of 'the Act was directly against circulation and thus,
interfered with the freedomof speech and expression. At
page 866, the Court observed
"The inpugned law far frombeing one, which
nmerely interferes with the right of freedom of
speech incidently, does so directly though it
seeks to achieve the end by purporting to
regul ate t he busi ness aspect to a
newspaper........ Such a course is not
permssible and the courts nust be ever
vigilant _in guarding perhaps the nost precious
of al the freedom guaranteed by our
Constitution."
This decision does not help us in resolving the point at
issue in this case for the court was concerned with the
guestion whether the right of freedom of speech was directly
affected by the inmpugned order. The inpact of |I|egislation
under Art. 21 on the rights guaranteed under Art. 19(1) was
not in issue in the case.
The two cases which were strongly relied on by the |earned
counsel for the petitioner as having over-ruled the view of
Gopal an’s case as affirmed in RamSingh's case are Bank
Nati onal i sati on Case(2) and Bennet Colonbn’s case.(2)
In Kharak Singh’'s(3) case the majority took the view that
the word ’'liberty’ in Art. 21 is qualified by the word
"personal’ and there its content is narrower and the
qual i fying adjective has been enpl oyed i n order
(1) [1970] 3 S.C. R 530.
(2) [1973] 2 S.C R 757.
(3) [1964] 1 S.C R 332.
753
to avoid overl appi ng between those el enments or incidents of
liberty Ilike freedomof speech or freedom of novenment etc.
already dealt with in Art. 19(1) and the liberty guaranteed
by Art. 21 and particularly in the context of the difference
between the permissible restraints or restrictions which
m ght be inposed by sub clauses (2) to (6) of the, Article
of the several species of liberty dealt with in a severa
clauses of Article 19(1). The minority view as expressed by
Subba Rao, J. is that if a person’s fundanental right wunder
Art. 21 is infringed, the State can rely upon a law to
sustain the action; but that cannot be a conplete answer
unless the State laws satisfy the test laid down in Article
19(2) as far the attributes covered by Article 19(1) are
concer ned. In other words, the State nust satisfy that
petitioners fundamental rights are not infringed by show ng
that the law only inposes reasonable restrictions within the
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nmeaning of Art. 19(2) of the Constitution. The submni ssion
of the learned counsel for the petitioner is that the view
as ,expressed by Subba Rao, J. has been affirmed by the
subsequent decisions in the Bank Nationalisation(l) case and
Bennet Col omon(2) case.

On 19th July, 1969, the acting President pronulgated an
ordinance No. 8 of 1969 transferring to and vesting the
undert aki ng of 14 nanes commerci al banks in t he
correspondi ng new bank under the ordi nance. Subsequent | y,
the Parlianment, enacted Banking Conpanies (Acquisition of
Transfer of Undertaking) Act, 1969. The object of the Act
was to provide for the acquisition and transfer of the
undert aki ngs of certain banking conpanies in conformty with
the national policy and objectives and for matters corrected
therewith and incidental thereto. The petitioners before
the Supreme Court who held shares in sonme of the named banks
or had accounts -current or fixed deposits in the banks
chal l enged the validity of the enactnent. |In the petitions
under 'Art. 32 of the Constitution the wvalidity of the
Ordi nance and the Act was questioned on various grounds. I
am concerned with ground no. 3 which runs as follows :
Article 19(1) (f) and Art. 31(2) are not nutually exclusive
and the | aw providing for acquisition of property for public
purpose could be tested for its validity on the ground that
it inposes limtationon the right to property which were
not reasonable; so tested the provision of the Act
transferring undertaking of the named banks and prohibiting
practically from carrying banking  business violates the

guarantee under Art. 19(1) (f) and (g). In dealing wth
this contention, the court held that Articles 19 (1) (f) and
Article 31 (2) are not nutually exclusive. The court

observed that the principle underlying the opinion of the
majority in Gopalan’'s case was extended to the protection of
the freedomin respect of property and it was held that Art.
19(1) (f) and 31(2) were nmutually exclusive in 'their
operation and that substantive provisions of lawrelating to
acquisition of property were not liable to be challenged on
the ground that it inmposes unreasonable restrictions on the
right to hold pretty. After nmentioning the two divergent
lines of authority, the court held that "the guarantee under
Art. 31 (1) and (2) arises out of the limtations - inmposed on
the authority of the State,

(1) [1970] 3 S.C.R 530.

(2) [1973] 2S.C R 757.
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by law, to take over the individual’'s property. The true
character of the limtation of the two provisions is not
different. Cause (1) of Article 19 and clause (1) and. (2)
of Art. 31 are part of the simlar article 19(1) (f)
enunicating the object specified and Article 19(1) and 31
deal with the limtation which may be placed by | aw  subj ect
to which the rights may be exercised. Formal conpliance
with the conditions of Art. 31(2) is not sufficient to
negative protection of guarantee to the rights to property.
The validity of |aw which authorises deprivation of property
and the |aw which authorises conpul sory acquisition of the
property for a public purpose nust be adjudged by the
application of the same test. Acquisition nmust be under the
authority of a law and the expression | aw neans a |l aw which
is within the conpetence of the legislature and does not
i mpair the guarantee of the rights in Part 111

The Ilearned counsel for the petitioner submtted that on
simlar reasoning it is necessary that an enactment under
Art. 21 nust also satisfy the requirenents of Article 19 and
should be by a law which is within the conpetence of the
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| egi sl ature and does not inpair the guarantee of the rights
in part Il including those conferred under Art. 19 of the

Constitution of India. The inportant question that arises
for consideration is whether the decision in the Bank
Nat i onal i sation case has over-ruled the deci si on of
Copal an’s case and is an authority for the proposition and
an act of the legislature relating to deprivation of life
and personal |iberty should also satisfy t he ot her
fundanental rights guaranteed under Art. 19(1) of the
Constitution.
In order to determ ne what exactly is the |aw that has been
laid down in Bank Nationalisation Case, it is necessary to
cl osely exam ne the decision particularly frompages 570 to
578 of 1970(3) SCR  After holding that
"l mpai rnent of ‘the right of the individual and
not the object of the State in taking the
i mpugned action, is the neasure of protection
To~ concentrate nmerely on power of the State
and the object” of the State action in
exercising that power Is therefore to ignore
the true intent of the Constitution."
the Court proceeded to observe that "the conclusion in our
judgrment is inevitable that the validity of the State action
must be adjudged in the light of its operation upon rights
of individual and groups of individuals in all their
di nensi ons." Having thus held the Court proceeded to state :
"But. this Court has hel'din sone cases to be
presently noticed that Art. 19 (1) (f) and
Art. 31 (2) are nutually exclusive."
It is necessary at this stage to enphasize that the Court
was only considering the decisions that took the view that
Article 19 (1 ) (f) and 31(2) were nmutually exclusive.
After referring to passages in A K Gopal an’s case at pages
571 to 573 noted at page 574 :
"The view expressed in A K Gopalan’s case
was reaffirmed in Ram Singh and others v.
State of Del hi(1)".
(1) [1951] S.C.R 451
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Having thus dealt wth the passages in the judgnent in
CGopal an’s case the Court proceeded to consider its effect
and observed that the principle underlying the judgment of
the majority was extended to the protection of freedom in
respect of property and it was held that-Article 19(1) (f)
and. Art. 31(2) were nutually exclusive in their operation
Wi | e observations in judgnent of Gopal an’s case as - regards
the application of Art. 19(1) (f) inrelationto Art. 21
were not referred to, the Court proceeded to deal with the
correctness of the principle in Gopalan's case bei ng
extended to the protection of the freedom in respect of
property. In A K GCopalan’s case (supra) Das, J., 'stated
that if the capacity to exercise the right to property was
| ost, because of lawful compulsory acquisition of the
subject of that right, the owner ceased to have that right
for the duration of the incapacity. In Chiranjit La
Chowduri’s case, (1) Das, J. observed at page 919
". . . theright to property guaranteed by
Art. 19 (1) (f) would...... continue until the
owner was under Art. 31 deprived of such
property by authority of |aw "
Das, J. reiterated the same viewin The State of Wst Bengal
v. Subodh Gopal, (2) where he observed
"Art. 19(1) (f) read with Art. 19(5) pre-
supposes t hat the person to whom the
fundanmental right is guaranteed retains his
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property over or with respect to which alone
that right nay be exercised.

Thus the observation in GCopalan’'s case extending the
principle laid down in the majority judgment to. freedom in
respect of property was reiterated by Das, J. in Chiranjit
Lal Chowduri’s case (supra) and Subodh CGopal’'s case. The
principle was given nore concrete shape in State of Bonbay
v. Bhanjit Munji(3) case wherein it was held that "if there
is no property which can be acquired held or disposed of,.
no restriction can be placed on the exercise of the right to
acquire, hold or dispose it of, and as clause (5)
contenmpl ates the placing of reasonable restrictions of the
exercise of those rights it nust followthat the Article
postul ates the existence of property over which the rights
are to be exercised." This view was accepted in the |ater
cases Dabu Barkya Thakur v. State of Bonmbay(4) and Snt
Sitabati Debi and Anr. v. State of West Bengal . (5) The Court
proceeded further after referring to some cases to note
t hat . "Wth the decision in K K. Kochuni’s case(6) there
arose two divergent lines of authority (1) "authority of
law' in ~Art. 31 (1) is |liable to be tested on the ground
that it violates other fundamental rights and freedons
including the right to bold property guaranteed by Art.
19(1) (f) and (2) "authority of law' within the neaning of
Art. 31(2) is not liable to be tested on the ground that it
inmpairs the guarantee of Art. 19(1) (f) in so far as it
i mposes substantive restrictions
(1) [1950] S.C.R 869.
(2) [1954] S.C. R 587.
(3) [1955] (1) S.CR._777.
(4) [1961] 1 S.C.R 128.
(5) [1967] 2 S.C.R 940.
(6) [1960] 3 S.C. R 887.
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though it may be tested on the ground of inpairnent of other
guarantees." Later in the decision of State of Mdhya

Pradesh. v. Ranoiro Shinde(1) the Suprene Court opined that
the wvalidity of lawin cl. (2-) of Art. 31 may be  adjudged
in the light of Art. 19 (1) (f). But the Court in that case
did not consider the previous catena of authorities which
related to the inter--relation between Art. 31(2) and Art.
19 (1) (f).
In considering the various decisions referred to regarding
the interrelation of Art. 31 (2) and Art. 19 (1) (f) the
Court proceeded to express its view that "the theory  that
the object and formof the State action deternine the extent
of protection which the aggrieved party may claim is not
consistent with the constitutional scheme. Each freedom has
di fferent dinensions." Having so stated the Court. considered
the inter-relation of Art. 31 (2) and Art. 19 (1) «(f) and
hel d :

"The true character of the limitations @ under

the two provisions is not different. Cl ause

(5) of Art. 19 and cls. (1) & (2) of Art.

are parts of a single pattern; Art. 19(1) (f)
enunci ates the basic right to property of the
citizens and Art. 19(5) and cls. (1) & (2) of
Art. 31 deal with limtations which my be
pl aced by | aw, subject to which the rights may
be exercised."
It nmust be noted that basis for the conclusion is that Art.
19 and cl. ( 1 and (2) of Art. 31 are parts of a single
pattern and while Art. 19(1) (f) enunciates the right to
acquire, hold and dispose of property; cl. (5) of Art. 19
aut horise inposition of restrictions upon the right. There

31
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nust be reasonable restriction and Art. 31 assures the right
to property and grants protection against the exercise of
the authority of the State and cl. (5) of Art. 19 and cls.
(1) and (2) of Art. 31 prescribe restrictions wupon State
action, subject to which the right to property may be
exercised. The fact that right to property guaranteed under
Art. 19(1) (f) is subject to restrictions under Art. 19(5)
and 31 and thereby relate to the right to property closely
inter-related cannot be overlooked for that formed the basis
for the conclusion. After referring to the various Articles
of the Constitution the Court observed
"The enunciation of rights either express or
by inmplication does not follow uniform
pattern. But one thread runs through them
they seek to protect the rights of t he
i ndi vi dual or . group of individuals against
i nfringenent of those rights within specific
[imts. ~Part IIl of the Constitution weaves a
pattern of guarantees delimt the protection
of those rights in their allot fields; they do
not attenpt to enunciate distinct rights."
It proceeded
"W are therefore unable to hold that the challenge to the
validity of the provisions for acquisitionis liable to be
tested only on the /ground of non-conpliance with Art. 31(2).
Article 31(2) requires that property nust be acquired for a
public purpose and that it nust be acquired
(1) [1968] 3 S.C. R 489.
757
under a law with characterstics set out in ~that  Articles.
Formal conpliance of the condition of Art. 31(2) is not
sufficient to negative the protection of the guarantee of
the right to property."
After expressing its conclusion, the Court proceeded to
state that it is found necessary to exami ne the rational e of
the two lines of authority and determ ne whether there is
anyt hi ng in the Constitution( which just fies this
apparently-inconsi stent devel oprent of the |aw Wi | e
stating that in its judgnment the assunption in ‘A K
Gopal anan’ s case that certain articles exclusively deal with
specific matters and in determ ning whether there i's
infringenent of the individual’s guaranteed rights, the ob-
ject and the formof State action al one need be considered,
and effect of laws on fundanental rights of the individuals
in general will be ignored cannot be accepted as correct.
To this extent the Court specifically over ruled the view
that the object and formof the State action al one need be
consi der ed. It proceeded "W hold the validity "of |aw'
whi ch authorities deprivation of property and "a |ow' ~ which
aut horises conpul sory acquisition of property for public
purpose nmnust be adjudged by the application of “the sane

tests.” It will thus be seen that the entire discussion by
the Court in Bank Nationalisation case related to the inter-
relati on between Art. 31(2) and Art. 19(1) (f). In dealing

with the question the Court has no doubt extracted passages
from the judgnments of |earned Judges in CGopal an’s case but
proceeded only to consider the extension of the, principle
underlying the mpjority judgnment to the protection of the
freedom in respect of property, particularly, the judgnent
of Justice Das. After stating that two views arose after
Kochuni’s case the Court concerned itself only in
determining the rationale of the two lines of authority.
The view taken in CGopal an’s case that the objection and the
formof State action has to be considered was over ruled and
it was laid down that it is the effect and action: upon the
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right of the person that attracts the jurisdiction of the
Court to grant relief. It is no doubt true that certain
passi ng observati ons have been nade regarding the |liberty of
persons, such as at page 576
"W have carefully considered the weighty
pronouncenents of the em nent judges who gave
shape to the concept that the extent of
protection of inportant guarantees such as the
liberty of person, and right to property,
depends upon the formand object of State
action and not upon its direct operation upon
the individual’s freedom"
Though the liberty of person is incidentally nentioned there
is no further discussion on the subject. Wile undoubtedly
Bank Nationalisation case settles the law that Art. 19(1)
(f) and Art. 31(2) are not mutually exclusive there is no
justification for holding that -the case. is authority for
the propositionthat the |egislation under Art. 21 should
also satisfy all the fundanental rights guaranteed under
Art.. 19(1) of the Constitution. As enphasised earlier Art.
19 (1) (f) and Art. 31 (2) forma single pattern and dea
with right to property.. The fundamental right under Art.
19(1) (f) is restricted under Art. 19(5) or Art. 31 (2) and
as the article refer toright to property they are so
closely interlinked, “and cannot be held to be nutually

excl usi ve. But Art. 21 is related to deprivation of life
and personal liberty and it has been held
758

that it is not one of the rights enunerated in Art. 19(1)
and refers only to personal rights as are not covered by
Article 19.

The decision in Bank Nationalisationcase so far. as it
relates to Articles 19(1) and 21, is in the nature of obiter
dicta. Though it is a decision of a Court of 11 Judges and
is entitled to the highest regard, as the Court had not
applied its m nd and decided the specific question and as is
in the nature of a general, casual observation-on /a point
not calling for decision and not obviously argued before it,
the case cannot be taken as an authority on the proposition
in question. The Court cannot be said to have declared the
| aw on the subject when no occasion arose for it to consider
and deci de the question.

It may also be noted that as the Court ruled that the
i mpugned Act violated Art. 31 (2) by not laying down the
necessary principles, the decision of the inter-relationship
between Art. 19(1) (f) and 31(2) was not strictly necessary
for the purpose of giving relief to the petitioner. W are
not concerned in this case as to whether the decision in
Bank Nationalisation case is in the nature of Chiter ~dicta
SO far as it held that Arts. 19(1) and 31(2) are
i nterrel ated. But it 1is necessary to state ‘that the
deci si on proceeded on sone erroneous assunptions. At page
571 of flank Nationalisation case (supra) it was assuned.
"The Mjority of the Court (Kania, C. J. and Patanjali
Sastri, WMahajan, Mikherjea & Das JJ.) held that Art. 22
being a conplete code relating to preventive detention the
validity of an order of detention nmust be detern ned
strictly according to the terns and within the four coners
of that articles.” This statement is not borne out from the
text of the judgnent$ in Gopalan’'s case. At p. 115 of
CGopal an’s case (supra) Kania C.J. has stated : "The |earned
Attorney GCeneral contended that the- subject of preventive
detention does not fall under article 21 at au and is
covered wholly by article 22. According to him article 22
is a conplete code. | amunable to accept that contention.”
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Patanjali Sastri J. at page 207 of the judgment said : "The
| earned Attorney General contended that article 22 clauses
(4) to (7) forned a conplete code of constitutiona
saf eguards in respect of preventive detention, and, provided
only these provisions are conformed to, the validity of any
law relating to preventive detention could not be

chal | enged. | amunable to agree with this view'. Das J.
inreferring to the Attorney General’'s argunent at page 324
stated : "that article 21 has nothing to do with preventive

detention at all and that preventive detention is wholly
covered by article 22(4) to (7) which by t hensel ves

constitute a conplete code. | amunable to accede to this
extreme point of view also." Mikherjea J. at p. 229 of that
j udgrment observed : "1t is al so unnecessary to enter into a

di scussion on the question raised by the learned Attorney-
General as to whether article 22 by itself is a self-
contained Code, wth —regard to the law of preventive
detentioon and whether or not the procedure it lays down is
exhaustive." ~Justice Mahajan at page 226 held that "I am
satisfied on a review of the whole scheme of the Con-
stitution that the intention was to nake article 22 self-
contained in respect of the laws on the subject of
preventive detention.” It is thus seen that the assunption
in Bank Nationalisation’s case that the majority of the
Court held that article 22 is a conplete code is erroneous

and the basis of the decision stands shaken.. If the obiter
di cta based
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on the wong assunption is tobe taken as' ‘the correct
position in law, it would lead to strange results. If arts.
19(1) (a) to (e) and (g) are attracted in the case of
deprivation of personal liberty under art. 21, a punitive
detention for an offence committed under the Indian Pena
Code such as theft, cheating or assault would be illegal as

poi nted out in Copal an’s case by Kania C J. and Patan j al

Sastri J. for the reasonable restriction in the interest of
public order would not cover the offences nmentioned above.
As held in Gopal an"s case and in Saha's case there 'can be no
di stinction between punitive detention under the Penal Code,
and preventive detention. As pointed out earlier even
though Fazal Ali J. dissented in CGopalan’s case, ~the same
view was expressed by H's Lordship so far as punitive
detention was concerned. He said : "The Indian Penal Code
does not primarily or necessarily inmpose restrictions onthe
freedom of novenent and it is not correct to say that it is
a lawinposing restrictions on the right to nove freely."
The conclusion that art. 19 (1) and Art. 21 were nmutually
exclusive was arrived at on an interpretation of | anguage of
art. 19 (1) (d) read with art. 19(5) and not on  the  basis
that art. 19(1) and 21 are exclusive and Art. 21 a conplete
code. The words "Personal |iberty" based on the Draft
Conmittee report on Art. 15 (now Art. 21) was added to the
wor d "personal’ before the word ’'liberty’ with t he
observation that the word 'liberty’ should be qualified by
the word ’'personal’ before it for otherwise it may be
construed very wde so as to include even the freedons
already dealt with in Art. 13 (now Art. 19). In GCopalan's
case it was also pointed out by the Judges that art. 19(1)
and 21 did not operate on the sane field as Art. 19(1) and
31(2) of the Constitution are. The right under Art. 21 s
different and does not include the rights that are covered
under art. 19. Art. 19(1) confers substantive right as
nmentioned in clauses. (a) to (g) on citizen alone and does
not include the right of personal liberty covered in Art.
21. For the reasons stated above obiter dicta in Bank
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Nationalisation's case that a legislation under art. 21
shoul d al so satisfy the requirenents of Art. 19(1) cannot be
taken as correct law The Court has not considered the
reasoni ng in Gopalan’s case and over-ruled it.
Before proceeding to consider the test of wvalidity of a
| egislation as laid down in Bennet Col onbn’s case follow ng
the Bank Nationalisation ,case the decisions which followed
the Bank Nationalisation case holding on the erroneous
prem ses that the nmmjority in Gopalan’s case held that
Article 22 was a self-contained Code. may be shortly-
referred to. In S. N Sarkar v. West Bengal (1), the Supremne
Court held that in Gopalan’s case the mgjority Court held
that Article 22 was a self-contained Code and, therefore,
the law or preventive detention did not have to satisfy the
requirement of Articles 19, 14 and 20. In the Bank
Nati onal i sation case the aforesaid premise in GCopalan was
di sapproved and; therefore, it-no longer holds the field.
Though the Bank Nationalisation case dealt with in relation
to Article 19 and 31, the basic approach considering the
fundanental ri ghts guaranteed i n-the different provisions of
the Constitution adopted in this case held the major pre-
mses of the majority in the Gopal an case was erroneous.
The view taken in this case also suffers from the sane
infirmties referred to in
(1) [1973] 1 S.C.C. 856.
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Bank Nationalisation case. Later, inthe case of Khundiran
v. West Bengal (1), ‘a Bench of four Judges again erroneously
stated that Copal an’s case had taken the view that Article
22 was a conplete Code. After referring to Bank
Nationalisation case and S. N Sarkar’s and to the case of
H  Saha v. State of West Bengal (2) the Court regarded the
guestion as concluded and a final seal put on this
controversy and hold' that in view of the decision, it is not
open to any one now to contend that the |law of preventive
detention which falls in Article 22 does not have to neet
the requirenent of Art. 14 or Art. 19."
In Additional District Magistrate v. S. S. Shukla,(3) the
| ocus standi to nove a habeas corpus petition under Article
226 of the Constitution of India while the Presidentia
order dated 27th June, 1975 was in force fell to be
consi dered. The Court while holding that the renedy by  way
of wit petition to challenge the legality of an order of
det ention under the Mintenance of Internal Security Act is
not open to a detenu during the energency, had occasion to
consider the observations nade by the nmmjority in Bank
Nati onal i sati on case regarding the application of ‘Art. 21 of
the Constitution of India. Chief Justice Ray, at page 230
hel d :
"Article 21 is our rule of lawregarding life
and liberty. No, other rule of |aw can have
separate existence as a distinct right. The
negative | anguage of f undanent al right
incorporated in Part IIl inmposes limtations
on the power of the State and declares the
correspondi ng guarantee of the individual to
that fundanental right. The linmitation and
guarantee are conplinmentary. The Ilinitation
of State action enmbodied in a fundanenta
ri ght couched in negative formis the neasure
of the protection of the individual."
After quoting with approval the view held in Kharak Singh's
case that ,personal Iliberty in Art. 21 includes al
varieties of rights which go to nake personal liberty other
than those in Art. 19(1), the learned Judge observed that
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the Bank Nationalisation case nmerely brings in the concept
of reasonable restriction in the law. Justice Beg, as he
then was, considered this aspect a little nore elaborately
at page 322. After referring to the passage in Bank
Nati onal i sati on case the | earned Judge observed

"It seens to me that Copal an’s case was nerely

cited in Cooper’s case for illustrating a |line
of reasoning which was held to be incorrect in
determining the wvalidity of ’'law for the

acqui sition of property solely with reference
to the provisions of Art. 31. The question
under consideration in that case was whether
Articles 19 (1) (f) and 31 (2) are nutually
excl usive."
The |earned Judge did not understand the Cooper’'s case as
hol di ng that effect of deprivation of rights outside Art. 21
will also have to
(1) [21975] 2 s.C.C 81
(2) [1975] 1 S.C. R 778.
(3) [1976] Supp. S.C.R 172.
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be considered. Justice Chandrachud understood the decision
in Bank Nationalisation case as holding that Art. 21 and
Art. 19 cannot be treated as mutually ‘exclusive. Justice
Bhagwati at page 433 of the reports took the view that in
view of the decision of this Court in~ Cooper’'s case the
mnority view in Kharak Singh's case that the |aw under Art.
21 nust also satisfy the test laid down in Art. 19(1) so far
the attributes covered by Art. 19(1) are concerned was

appr oved. It is seen that the view taken in. the Bank
Nationalisation case that a lawrelating to deprivation of
life and personal liberty falling under Art. 21 has to neet

the requirenments of Art. 19 is due to an error in proceeding
on the basis that the majority Court in Gopalan’s case held
that Article 22 was a self contai ned code. The deci sions
which foll owed Bank Nationalisation case, nanely, the  case
of S. N Sarkar v. West Bengal and Khundiramv. Wst Bengal

H  Saha v. West Bengal, suffer from the sane infirmty.

Wth respect | agree with the view expressed by Chief
Justice Ray and Justice Beg, as be then was, in Shukla's
case.

Next to Bank Nationalisation case strong reliance was placed
on Bennet Colonobn’s case by the, petitioner for t he
proposition that the direct effect of the |egislation of the
fundanental rights is the test.

In the case the petitioners inpugned the new newsprint
policy on various grounds. The Court held that though
Article 19(1)(a) does not nention the freedomof press, it
is settled viewof the Court that freedom of " speech and
expression includes freedom of press and circul ation

Holding that the nmachinery of inport <control cannot be
utilised to control or curb circulation or growth of freedom
of newspapers it was held that Newspapers Control Policy is
ultra-vires of the Inport Control Act and the Inport Contro

Order. The Court after referring to the two tests |aid down
in Bank Nationalisation case observed : "Direct operation of
the Act upon the right forns the real test". The question
that was raised in the case was whether the inpugned
newsprint policy is in substance a newspaper control. The,
Court held that the Newsprint Control Policy is found to be
Newspaper Control Order in the, guise of framng an inport
control policy fog newsprint. As the direct operation of
the Act was to abridge the freedom of speech and expression

the Court held that the pith and substance doctrine does not
arise in the present case. On the facts of the case there,
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was no need to apply the doctrine of pith and substance

It may be noted that in Bennet Colonon’s case the question
whet her Articles 21 and 19 are nmutual ly exclusive or not did
not arise for consideration and the case cannot be taken as
an authority for the question under consideration in the
case. Bennet Col omon’s case, Express Newspapers case, Saka

Newspapers case were all concerned with the right to freedom
of the press which is held to formpart of freedom of speech
and expression.

Whet her the pith and substance doctrine is relevant in
considering the question of infringement of fundanenta

rights, the Court observed at page 780 of the Bank
National i sation case "M . - Pal khival a said that the tests of
pith and substance of the subject natter and of direct
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and of incidental effect of the legislation are relevant to
guestion of |egislative conpetence but they are irrelevant
to the question of infringenment of fundanmental rights. In
our view this is a sound and correct approach to
interpretation of |egislative neasures and State action in
relation to fundamental rights." It is thus clear, that the
test of pith and substance of the subject natter and of
direct and incidental effect of legislationis relevant in
considering the question of infringement of fundanenta

right.

The Court at page 781 said : "by direct operation is neant
the direct consequence or effect of the Act upon the rights
and quoted wth approval the test laid dow by the Privy
Council in Comobnwealth of Australia v. Bank of. New South
Wal es. (1)

In deciding whether the Act has got a direct operation of
any rights upon the fundanental rights, the two tests are,

therefore, relevant and applicable. These tests have been
applied in several cases before the decision in Bank
Nati onal i sati on case. A reference has been made to the
deci sion of Express Newspapers (P) Ltd. and Anr. V. Union
of India,(2) where the test laid down was that there nmust be

a direct and inevitable consequence of the | egislation: In
Handard Dawakhana v. Union of, India(3) this Court followed
the test laid down in Express Newspapers case. The Court

expressed its viewthat it is not the form or -incidenta

infringement that determ ne constitutionality of a statute
but reality and substance’ |In Sakal Papers (P) Ltd. v. Union
of India(4) it was held that the "Correct approach in such
cases should be to enquire as to what in substance is the
loss or injury caused to the citizen and not nerely what
manner and met hod have been adopted by the State in placing
the restriction. The: Suprene Court in some cases
consi dered; whether the effect of the, operation of the
legislation is direct and imediate or not. £ it is
renot e, incidental or indirect, the wvalidity of t he
enactment will not be effected. The decision in Copper’s
case has not rejected the above test. The test laid down in
cooper’s case is the direct operation on the rights of the
per son.

The test was adopted and expl ai ned in Bennet Colonobn’s case
as poi nted above.

The view that pith and substance rule is not confined in
resol ving conflicts between | egislative powers is made cl ear
in the decision of the Federal Court in Subr amani am
Chettiar’'s case, (5) where Vardachariar, J. after referring
briefly to the decision of Gallagher V. Lynn,(6) held that
"They need not be linmted to any special systemof federa

constitution is nmade clear by the fact hat in Gallagher V.

Lynn, Lord Atkin applied pith and substance rule when
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dealing with a question arising under the Governnment of
Ireland Act which did not enbody a federal systemat all."
(1) [1950] A. C 235.

(2) [1959] 1 S.C R 235.

(3) [1960] 2 S.C R 671

(4) [1962] 3 S.C. R 842.

(5) [1940] Federal Court Reports 188.

(6) [1937] A C. 863.
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The passport Act provides for issue of passports and trave
docunents for regulating the departure from India of
citizens of |India and other persons. If the provisions
conply with the requirenents of Article 2 1, that is, |if
they conply wth the procedure established by law the
validity of the Act cannot be challenged. |If incidentally
the Act infringes on the rights of a citizen wunder Art.
19(1) the Act cannot be found to be invalid. The pith and
substance rule wll have to be applied and unless the rights
are directly affected, the challenge will fail. If it 1is
neant as being applicable in every case however renbte it
nmay be where the citizen' s rights under Art. 19(1) are

af fected, punitive detention will not be valid.
The result of the ~discussion, therefore, is that the
validity of the Passport Act will have to be exam ned on the

basis whether it directly and i nmedi ately infringes on any
of the fundanental right of the petitioner. If a passport
is refused according to procedure established by law, the
pl ea that his other fundamental rights are denied cannot be
raised if they are not directly infringed.

The decisions of the Supreme Court wherein the right of
person to travel abroad has been dealt w th nay be  noticed.
In Satwant Singh v. Assistant Passport O ficer, Delhi(1) the
Court held that though a passport was not required for
| eaving, for practical purposes no one can |eave or ' enter
into India wthout a passport. Therefore, a passport is
essential for leaving and entering India. The Court @ held
the right to travel is part of personal liberty and 'a person
could not be deprived of it  except according to the
procedure |aid down by |aw. The view taken by the nmjority
was that the expression "personal liberty" in Article 21
only excludes the ingredients of liberty enshrined in Art.
19 of the Constitution and the exression "personal |iberty’
would take in the right to travel abroad. This right to
travel abroad is not absolute and is liable to be restricted
according to the procedure established by law. The decision
has made it clear that "personal liberty" is "not one of the
rights secured under Article 19 and, therefore, liable to be
restricted by the |legislature according to the procedure
established by law. The right of an American citizen to

travel is recognised. In Kent v. Dulles,(2) the /Court
observed that the right to travel is a part of the ' liberty’
of which the citizen cannot be deprived wi thout due process
of |aw under the Fifth Anendnent. "The freedom of novenent
across the frontiers in either direction, and i.nsi de
frontiers as well, as a part of our heritage, Travel abroad,
like travel within the country...... may be as close to the

heart of the individual as the choice of what he eats, or
wears, or reads. Freedom of novenent is basic in our scheme
of values." In a subsequent decision--Zenel v. Rusk(3) the
Court sustai ned agai nst due process attacks the Governnent’s
refusal to issue passports for travel to Quba because the
refusal was grounded on foreign policy consi derati ons
affecting all citizens. "The requirenents of due process
are a function not only of the extent of the governmental
restriction inposed, but also of the extent of the necessity
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for the restriction.”
(1) [1967] 2 S.C.R 525.
(2) 357 U S. page 116, at page 127 (1958).
(3) 381 US (1) at page 14.
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(The Constitution of the United States of
America-Analysis and interpretation-at page
1171)
In Herbert Aptheker etc. v. Secretary of State, (1) the Court
struck down a congressional prohibition of internationa
travel by nenbers of the Communist Party. |In a subsequent
deci sion the Court upheld the Governnent’s refusal to issue
passports for travel to Cuba, because the refusal was on
foreign policy consideration affecting all citizens [Zene
v, Rusk (supra)]. Thus an Anerican’s citizen's right to

travel abroad may also be restricted under certain
condi tions. Qur Constitution provides for restriction of
the rights by 'procedure established by law. It wll be

necessary to consi der whether the inpugned Act, Passport Act
sati sfies the requirements of procedure established by |aw.
The procedure established by | aw does not nean procedure,
however, fantastic and oppressive or arbitrary which in
truth and reality is no procedure at all [(A K Gopal an v.
State of Madras) (1) observations of Mahajan, J.]. There
nmust be sonme procedure and at least it nmust confirmto the
procedure established by |aw rmust be taken to nean as the
ordinary and well established crimnal procedure, that is to
say, those settled usages and normal nodes of . proceedi ngs,
sanctioned by the Crimnal Procedure Code which is a genera
law of Criminal procedure inthe Country. ~But ~as it is
accepted that procedure established by lawrefers to statute
law and as the legislature is conpetent to change the
procedure the procedure as envisaged in the crimna
procedure cannot be insisted upon as the |egislature can
nmodify the procedure. The Suprenme Court held in Kartar
Singh's case(3) that Regulation 236 clause (b) of the UP
Police Regulation which authorises domiciliary visits when
"there was no | aw on such a regulation, violated Article 21
I will not proceed to exam ne the provisions of Passport
Act, Act 15 of 1967, to determ ne whether the Provisions of
the Act are in accordance with the procedure established by
I aw.
The Preanble states that the Act is to provide for the issue
of passports and travel docunents to regulate the departure
from India of citizens of India and other persons and for
matters incidental or ancillary thereto. It may be
renmenbered that this Act was passed after the Supreme Court
had held in Satwant Singh V. Union of India (1) that the
right to tavel abroad is a part of person’s personal liberty
of which he could not be deprived except in accordance’ with
the procedure established by lawin terns of Article 21 of
the Constitution. The legislature came forward with this
enactment prescribing the procedure for issue of passports
for regulating the departure fromlndia of citizens —and
ot hers.
(1) 378 U.S. 500.
(2) [1950] S.C.R 88 at page 230.
(3) [1963] 1 S.C R 332.
(4) [1967] 3 S.C. R 525.
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Section 5 of the Act provides for applying for passports or
travel docunents etc. and the procedure for passing orders
thereon. On receipt of an application under sub-section (2)
the passport authority may issue a passport or a trave
docunent with endorsenent in respect of the foreign
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countries specified in the application or issue of a pass-
port or travel docunent with endorsenent in respect of sone
foreign countries and refuse to make an endorsenment in
respect of other countries or to refuse to issue a passport
or travel docurment and to refuse to nake on the passport or
travel docunment any endorsement. In the event of the
passport authority refusing to nmake an endorsenent as
applied for or refusal to issue a passport or a trave
document or refusal of endorsenent, the authority is
required to record in witing a brief statenent of its
reasons and furnish to that person, on demand, a copy
thereof unless the authority for reasons specified in sub-
section (3) refuses to furnish a copy. Section 6 provides
that the refusal to nake an endorsenent shall be on one or
ot her grounds nentioned in sub-sections (2) to (6). Section
8 provides that every passport shall be renewable for the
same period for which the passport was originally issued
unl ess the passport authority for reasons to be recorded in
wi ting otherwise determ nes.
Section. 10 is ~nost inportant as ‘the inpounding of the
passport ,of the petitioner was ordered under section 10(3)
(c) of the Act. Section 10(1) enables the passport
authority to vary or cancel the endorsenent on a passport or
travel document or may with the previous approval of the
Central Government, vary or cancel the conditions subject to
which a passport or travel docunent has been issued, and
require- the holder of a passport or-a-travel docunent by
notice in witing, to deliver up the passport or trave
docunent to it within such tinmeas may be specified in the
notice. Sub-section (2) enables the bol der of a passport or
a travel docurment to vary or cancel the conditions of the
passport.
Section 10(3) with which we are concerned runs
as follows
10(3).-The passport authority may inpound or
cause to be impounded or revoke a passport or
travel docunent, -
(a) If the passport authority is ‘satisfied
that the holder of the passport  or ‘trave
document is in wongful possession of;
(b) If the passport or travel docurment was
obt ai ned by the suppression of materi a
i nfornmation or on the basis of W ong
information provided by the holder  of the
passpot or travel docunment or-any other person
on his behal f;

(c) If the passport authority ~deemns it
necessary so to do in the interests of. the
sovereignity and integrity of India, the

security of India, friendly relations of |India
with any foreign country, or in the “interests
of the general public;
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(d) If the holder of the passpot or trave
docunent has, at any tine after the issue  of
the passort or travel docunent, been convicted
by a court in India for any offence involving
noral turpitude and sentenced in respect
thereof to inprisonnent for not less than two
years;
(c) If proceedings in respect of an offence
all eged to have been committed by the hol der
of the passport or travel document are pending
before a crimnal court in India;
(f) If any of the conditions of the passport
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or travel docunent has been contravened;
(g) |If the holder of the passport or trave
docunent has failed to comply with a notice
under sub-section (1)requiring himto deliver
up the sarne.
(b) If it is brought to the notice of the
passport authority that a warrant or summons
for the appearance or a warrant for the
arrest, of the holder of the passport or
travel document has been issued by a court
under any law for the time being in force or
if an order prohibiting the departure from
India of the holder of the passport or other
travel docunent has been nmade by any such
court andthe passport authority is satisfied
that a warrant or sunmons has been so issued
or an order has been so made."
Section 10(3) (c) enables the passport authority to inpound
or revoke a-passport if the passport authority deens it
"necessary so to-do in the interests of the sovereignty and
integrity of India, the security of India, friendly
relations of India wth any foreign country, or in the
interests of the general public.
Section 10(5) requires the passport authority to record in
witing a brief statenent of the reasons for naking an order
under sub-section (1) or(3) and to furnish the hol der of the
passport on dermand a copy of the same unless-in any case the
passport authority is of the opinion that it will 'not be in
the interests of the sovereignty and integrity of India,
the, security of India, friendly relations of India with any
foreign country or in the interests of the general public to
furnish such a copy. Section 11 provides for an appeal by
the aggrieved person against any order passed by the
passport authority under several clauses nentioned in sub-
section (1) of that section. It is also provided that no
appeal shall |[|ie against any order passed by the  Centra
Government. Section 11(5) provided that in disposing of an
appeal , the appellate authority shall follow such ‘procedure
as may be prescribed and that no appeal shall be di sposed of
unl ess the appell ant has been given a reasonabl e opportunity
of representing his case. Rue 14 of the Passport Rules,
1967 prescribes that the appellate authority may call ~for
the records of the case fromthe authority who passed the
or der
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appeal ed agai nst and after giving the appell'ant a reasonabl e
opportunity of representing his case pass final orders.
To sum up under section 10(3) (c) if the passport authority
deens it necessary so to do for reasons stated in the
subsection, he may inmpound a passport. He is required to
record in witing a brief statenent of ’'the reasons for
maki ng such order and to furnish a copy of the order on
demand unl ess in any case he thinks for reasons nentioned in
sub-section (5) that a copy should not be. furnished.
Except against an order passed by the Central Governnent the
aggrieved person has a right of appeal. The appellate
authority is required to give a reasonable opportunity to
the aggrieved person of representing his case.
It was submitted on behalf of the petitioner that on a
reading of section 10(3) observance of rules of natura
justice, nanely the right to be heard, is inplied and as the
CGovernment had failed to give an opportunity to t he
petitioner to explain her case the order is unsustainable.
In the alternative it was submitted that if section 10(3)
(c) is construed as denying the petitioner an opportunity of
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being heard and by the provisions of section 11 a right of
appeal agai nst an order passed by the Central Government is

denied the provisions will not be procedure as established
by | aw under Article 21 and the rel evant sections should be
held ultra vires of the powers of the legislature. It was

contended that the power conferred on the authority to im
pound a passport in the interests of general public is very
vague and in the absence of proper guidance an order by the
authority inpounding the passport "in the interests of
general public" without any explanation is not valid. The
last ground may easily be disposed of. The words ’'in the
interests of general public’™ no doubt are of a wde
connotation but the authority in construing the facts of the
case should determ ne whether in the interests of public the
passport will have to be inpounded. Wether the reasons
gi ven have annexus to the interests of general public would
depend wupon the facts of each case. The plea that because
of the vagueness of the words "interests of the genera
public’ in the order, the order itself is unsustainable,
cannot be accept ed.

The submission that in the context the rule of npatura
justice, that 1is, the right to be beard has not been
expressly or by necessary inplication taken away deserves
careful consideration. Under Section 10(3) the passport
authority 1is authorised to inmpound or revoke a passport on
any of the grounds specified in clauses (a) to (h) of sub-
section (3). Sub-section 3(a) enables the authority to
i mpound a passport  if the bolder of the passport is in
wrongful possession ‘thereof. Under sub-section 3(b) the
authority can inpound a passport if it was obtained by the
suppression of material information or on the basis of wong
i nformati on provided by the hol der of the passport. Under
clause (d) a passport can be inmpounded if the holder bad
been convicted by a Court of Indiafor any offence involving
nmoral turpitude and sentenced to inprisonnent for not |ess

than two years. Under cl ause (e) the passport  can be
i npounded where
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proceedings in respect of an offence alleged to have been
conmitted by the holder of a passport is pending before a
crimnal court in India. Cdause (f) enables the authority
to inpound the passport if any of the <conditions of the
passport have been contravened. Under clause (g) the
passport authority can act if the holder of the passport had
failed to comply with a notice under ~sub-section (1)
requiring himto deliver up the sane. Under sub-clause (h)
a passport may be inpounded if it is brought to the notice
of the passport authority that a warrant or  sumons. for
appear ance of the hol der of the passport has been issued by
any court or if there is an order prohibiting departure from
India of the holder of the passport has been nade by a
court. It will be noticed that when action is contenplated
under any of the clauses (a), (b), (d), (e), (f) and (h), it
is presumed that the authority will give notice, for the
passport authority cannot be satisfied under sub-clause (a)
that the holder is in wr ongf ul possession thereof or
under clause (b) that he obtained the passport by
suppression of material information. Simlarly under clause
(d) whether a person has been convicted by a court in India
for any offence involving noral turpitude and sentenced to
imprisonment for not Iless than two years, can only be
ascertained after hearing the holder of the passport. Under
clause (e) the fact whether proceedings in respect of an
of fence alleged to have been conmitted by the holder of the
passport are pending before a crimnal court can only be
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determ ned after notice to him Equally whether a condition
of passport has been contravened under sub-clause (f) or
whet her he has failed to conply with a notice under sub-
section (1) can be ascertained only after hearing the hol der
of the passport. Under clause (h) also a hearing of the
hol der of the passport is presumed. Reading clause (c) in
juxtaposition wth other ’'Sub-clauses, it wll have to
determ ned whether it was the intention of the |egislature
to deprive a right of hearing to the hol der of the passport
before it is inpounded or revoked. 1In this connection, it
cannot be denied that the |egislature by making an express
provi sion may deny a person the right to be heard. Rules of

natural justice cannot be equated with the Fundanenta
Ri ghts. As held by the Supreme Court in Union of India v.
J N. Sinha, (1) that "Rules of natural justice are not

enbodi ed rules nor can they be elevated to the position of
Fundanental Rights. Their aimis to secure justice or to
prevent m scarriage of justice.These rules can operate only
in areas not covered by any |law validly made. They do not

supplant " the |law but supplenent  it. If a statutory
provi sion- can be read consistently Wth the principles of
natural justice, the -courts should do 'so. But if a

statutory provision either specifically or by necessary
i mplication excludes the application of any rules of natura

justice then the /court cannot ignore the nandate of the
| egislature or the statutory authority and read into the
concerned provision the principles of natural justice." So
also the right to be heard cannot be presumed when in the
circunstances of the case there is paranmount need for
secrecy or when a decisionwll have to be taken in
emergency or when pronptness of action is called for where
del ay woul d defeat the very purpose or where it is expected

(1) [1971] 1 S.C.R 791.
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that the person affected would take an obstructive attitude.
To a limted extent it may be necessary te rovoke or to

i mpound a passport wthout notice if there is rea
apprehension that the hol der of the passport nmay l'eave the
country if he becomes aware of any . intention on the part of
the passport authority or the Governnent to revoke or
i mpound the passport. But that by itself would not justify
denial of an opportunity to the hol der of the passport to
state his case before a final order is passed. It cannot be
di sputed that the |egislature has not by express provision
excluded the right to be heard. Wen the passport authority
takes action under section 10(5) he is required to record in
witing a brief statement of reasons and furnisha copy to
the holder of the passport on demand unless he for
sufficient reasons considers it not desirable to furnish a
copy. An order thus passed is subject to an appeal where an
appel late authority is required to give a reasonabl e
opportunity to the hol der of the passport to put forward his
case. \Wen an appeal has to be disposed of after given for
a specified period the revocation or inpounding during the
wi thout hearing the aggrieved person. Further when a
passport is given for a specified period the revocation or
i mpoundi ng during the period when the passport is valid can
only be done for some valid reason. There is a difference
bet ween an authority revoking or nodifying an order already
passed in favour of a person and initially refusing to grant

a licence. In Purtabpur Co. v. Cane Conmi ssioner, Bihar, (1)
the Supreme Court held that "it would not be proper to
equate an order revoking or nodifying a licence wth, a
decision not to grant a licence." In Schnmidt v. Secretary of

State, Home Affairs,(2) Lord Denning observed that "If his
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permt (alien) is revoked before the tine limt expires he
ought, | think, to be given an opportunity of naking
representation; for he would have a legitimte expectation
of ’'being allowed to stay for the permitted tinme." Lord
Denni ng extended the application of the rule of audi alteram
partem even in the case of a foreign alien who had no right
to enter the country. Wen a permt was granted and was
subsequently sought to be revoked it has to be treated
differently fromthat of refusing permssion at the first

i nst ance. As in the present case the passport which has
been granted is sought to be inpounded t he nor ma
presunption is that the action will not be taken w thout

giving a opportunity to the hol der of the passport. Section
10(3) in enunerating the several grounds on which the
passport authority may inpound a passport has used the words
like 'if the authority is satisfied, "the authority deens
it necessary to do-so." The Privy Council in Durav- appah V.
Fernando(3) after referring to an wearlier decision in
Sugat hadasa v. Jayasinghe(4) disagreed with the decision
hol ding. "As a general rule that words such as ’'where it
appears to . "or 'if it appears to the satisfaction

of ..... or 'if the considers it expedient that. " or
"if the .... is satisfied that. . . standing by thenselves
wi thout other words or circunstances  of qualification,
exclude a duty to act judicially." The Privy Council in

di sagreeing with this approach observed

(1) [1960] 2 S.C. R 807.

(2) [1969] 2 Ch. 149.

(3) [1967] 2 A. C. 337,

(4) [21958] 59 N.L.R 457.
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that these various formulae are introductory of the matter
to be considered and are given little guidance upon the
guestion of audi alteram partem The statute can make
itself clear on this point and if it does cadit quaestio. If
it does not then the principle laid down in Cooper wv.
Wardsworth Board of Works(1l) where Byles, J. stated’ "A |long
course of decision, beginning with Dr. Bentley' s case, and
ending with sone very recent cases, establish, that although
there are no positive words in the statute requiring that
the party shall be heard, yet the justice of the common |aw
will supply the omission of the |legislature.” 1In-the
circunstances, there is no material for comng to the
conclusion that the right to be heard has been taken away
expressly or by necessary inplication by the statute.

| may at this stage refer to the stand taken by the | earned
Attorney-General on this question. According tohim"on a
true construction, the rule audi alteram partenm is. not
excluded in ordinary cases and that the correct position is
laid down by the Bonbay High Court in the case of /Mnoo
Maneckshaw v. Union of India.( 2 ) The view “taken by
Tul zapurkar, J. is that the rule of audi alterampartem is
not excluded in maki ng an order under sec. 10(3) (c) of the
Act . But the Attorney General in making the concession
submitted that the rule wll not apply when speci a
circunst ances exist such as need for taking pronpt action
due to the urgency of the situation or where the grant of
opportunity would defeat the very object for which the
action of impounding is to be taken. This position is
supported by the decision of Privy Council in De Verteuil v.
Knaggs, (3) wherein it was stated it nust, however, be borne
in mnd that there may be special circunstances which would
satisfy a Governor, acting in good faith, to take action
even if be did not give an opportunity to the person
affected to make any relevant statenent, or to correct or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 149 of 154

controvert any relevant statement brought forward to his
prejudice." This extraordinary step can be taken by the
passport authority for inpounding or revoking a passport
when he apprehends that the passport holder nay |eave the
country and as such pronpt action is essential. These
observations would justify the authority to inpound the
passport w thout notice but before any final order is passed
the rule of audi alteram partem would apply and the hol der
of the passport will have to be beard. | amsatisfied that
the petitioner’s claimthat she has a right to be heard
before a final order under s. 10(3) (c) is passed is made
out. In this view the question as to whether sec. 10(3) (c)
is ultra vires or not does not arise.

it was subnitted on behalf of the state that an order under
subcl ause 10(3) (c) is on the subjective satisfaction of the
passport authority ~and that as the decision is purely
"admi nistrative in character it cannot be questioned in a

court of  |aw except on very limted grounds. Though the
courts| had taken the viewthat the principle of natura
justice i's inapplicable to adm nistrative orders, there 'is

a change in the judicial opinion subsequently. The frontier
bet ween judicial or

(1) 1723 1 Str. 557 ; Mdd.  Rep. 148.

(2) 76 B.L.R (1974) 788.

(3) [1918] A C 557
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quasi judicial determination on the one  hand and an
executive or administrative determination on the other has
become Dblurred. The rigid viewthat principles of natura

justice applied only to judicial and quasi judicial acts and
not to admnistrative acts no | onger holds the field. The
views taken by the courts on this subject ~are not con-
si stent. Wiile earlier decisions” were in favour of
admini strative conveni ence and efficiency at the expense of
natural justice, the recent viewis in favour of extending
the application of natural justice and the duty to act
fairly with a caution that the principle ’'should not be
extended to the extrene so as to affect adversely the
adnm nistrative efficiency. 1In this connection it is ‘usefu

to quote the oft-repeated ,observations of Lord Justice
Tucker in Russell v. Duke of Norfol k(1) "The requirenments of
natural justice nust depend on the circumstances of the
case, the nature of the inquiry, the rules under which the
tribunal is acting , the subject matter that is being dealt

with, and so forth .... but, whatever standard is adopted,
one essential is that the person concerned should have a
reasonabl e opportunity of presenting his case." 1n R wv.

Gam ng Board Ex. p. Benaim (2) Lord Denning held that the
view that the principle of natural justice applied only to
judicial proceedings and not to administrative proceedings
has been over-ruled in Ridge v. Baldwi n.(3) The" guidance
that was given to the Gami ng Board was that they should
follow the principles laid down in the case of immgrants
nanely that they have no tight to come in, but they have a
right to be heard. The Court held in construing the words
the Board "Shall have regard only" to the matter specifi ed,
the Board has a duty to act fairly and it nust give the
applicant an opportunity of satisfying themof the natter
specified in the section. They nust |et himknow what their
i npressions are so that he can di sabuse them The reference
to the cases of inmgrants is to the decisions of Chief
Justice Parker in Re H K (An infant)(1). In cases of
i mm grants though they had no right to cone into the country
it was held that they have a right to be heard. These
observations apply to the present case and the plea of the
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petitioner that the authority should act fairly and that
they nust let her know what their inpressions are so that,
i f possible, she can di sabuse them is sound.

In Anerican | aw al so the decisions regarding the scope of
judicial reviewis not uniform So far as constitutiona
rights are involved due process of law inports a judicia
review of the action of admnistrative or executive
of ficers. This proposition is undisputed so far as the
guestions of |law are concerned but the extent to which the
Court should go and will go in review ng determ nations of
fact has been a highly controversial issue.

(Constitution of the United States of America, P. 1152, 1973
Ed.)

On a consideration of various authorities it is clear that
where the decision ~of the authority entails Ci Vi
consequences and the petition.s

(1) [1949] 1 Al “E R 109, 118.

(2) [2970] 2 QB. 417

(3) [1964] A-C 40

(4) [1967] 2 QB. 617, at 630.
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prejudicially affected he nust be given an opportunity to,
be heard and present his case. This Court in Barium

Chemicals Ltd. v. Conpany Law Board(1l) and Rohtas |ndustries
Ltd. v. S. D. Agrawal ;(2) has held that alimted judicia
scrutiny of the inmpugned decision on the point of rationa
and reasonabl e nexus was open to a court of law. An order
passed by an authority based on subjective satisfaction is
liable to judicial scrutiny toalimted extent has been
laid down in U P. Electric Co. v. State of U P.(3) wherein
construing the provisions of s. 3(2)(e) of the Indian
Electricity Act 9 of 1910 as anended by the U P. Act 30 of
1961, where the | anguage used is simlar to s. 10(3) (c) of
the Passport Act, this Court held that when the Governnent
exercises its power on the ground that it "deens such supply
necessary in public interest" if challenged, the Governnent
nmust nmke out that exercise of the power was necessary in
the public interest. The Court is not intended to sit in
appeal over the satisfaction of the Governnment. If there is
prima facie evidence on which a reasonabl e body of ~ persons
may hold that it is in the public interest to supply energy
to consuners the, requirements of the statute are ful filled.
“I'n our judgnent, the satisfaction of the Government that
the supply is necessary inthe public interest is in
appropriate cases not excluded fromjudicial review™ The
decisions cited are clear authority for the proposition that
the order passed under s. 10(3) (c) is subject toa limted
judicial scrutiny. An order under s. 10(3) (c) though it is
held to be an adm nistrative order passed on the  subjective

sati sfaction of the authority cannot escape judicia
scrutiny. The Attorney General fairly conceded -that an
order under S. 10 (3) (c) is subject to a judicial scrutiny
and that it can be |ooked into by the court to the limted

extent of satisfying itself whether the order passed has a
rational and reasonable nexus to the interests of the
general public.

It was next contended on behalf of the petitioner that the
provisions of s. 10(5) of the Act which enmpowers the
Passport authority or the Government to decline furnishing
the hol der of the passport a brief statenent of the reasons
for making an order if the authority is of the opinion that
it will not be in the interest of sovereignty and integrity
of India, security of India, friendly relations of India
with any foreign country, or in the interests of the genera
public is unsustainable in law. It was submitted that al ong
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with the right to refuse to furnish a copy of the order nmde
by the Governnent, as a right of appeal is denied agai nst an
order nade by the Central Govt. the provisions should be
regarded as. total denial or procedure and arbitrary. In
view of the construction which is placed on S. 10(3) (c)
that the holder of the passport is entitled to be heard
before the passport authority deens it necessary to inpound
a passport, it cannot be said that there is total denial of
procedure. The authority under s. 10(5) is bound to record
in witing a brief statement of the reasons for nmaking an
order and furnish to the holder of the passport or trave
docu-

(1) [1966] Sup. S.C R 31 1.

(2) [1969] 3 S.C.R 108

(3) [1969] 3 S.C R 865.
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ment on demand a copy of the sane, unless in any case, the
passport authority is of the opinion that it will not be in

the interests of the sovereignty and integrity of India, the
security “of India, friendly relation of India wth any
foreign country or in the interests of general public to
furni sh such a copy. The grounds on which the authority my
refuse to furnish the reasons are the sanme as provided in s.
10 (3)(c) for impounding a passport but the two powers are
exercisable in totally different contexts. Under sec.
10(3), the question that has to be considered is whether the
passport has to be inpounded in the interests of sovereignty
and integrity of India etc. or inthe interests of genera

publi c. I n passing an order under sec. 10(5) it has to be
consi dered whether in the interests of the sovereignty and
integrity of India etc. orin the interests of genera

public, furnishing of a copy of the reasons for the order

should be declined. Though the sane grounds are nentioned
for inpounding a passport as well as for refusing to furnish
the reasons for naking an order, it would not mean that when
an order under s. 10(3) (c) is passed it would automatically
apply to s. 10(5) and for the same reason the authority can
decline to furnish the reasons for the order. S. 10(5) says
that the authority shall furnish to the holder of the
passport on demand a copy unless in any case-the authority
it of opinion that it will not be in the interests  of
sovereignty and integrity of India etc. The expression
"unless in any case" would indicate that it is not in~ every
case that the authority can decline to furnish reasons for
the order. There may be sone, cases, and |- feel that it can
be only in very rare cases, that a copy containing the
reasons for making such order can be refused. Though rare
there may be some cases in which: it would be, expedient for
the authority to decline to furnish a copy of the reasons
for making such order. But that could only be an exception
is indicated fromthe fact that the aggri eved person has a
right of appeal under s. 1 1 which has to be decided  after
gi ving a reasonabl e opportunity of representing his case. A
reasonabl e opportunity cannot Ordinarily be given wthout
disclosing to that person the reasons for the order. In
those rare ,cases in which a copy for the reasons of the
order is declined by the passport authority and is not
furni shed during the hearing of the appeal, it would furnish
sufficient justification for the courts to have a close | ook
into the reasons for the order and satisfy itself whether it
has been properly made. But | amunable to, say that a
provi si on which enmpowers the authority to decline to furnish
reasons for naking the order is not within the conpetence of
the legislature. The |learned counsel for the petitioner

with sone justification, submitted that if no reasons we
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furni shed by the Govt. and no appeal is provided agai nst the
order of the Govt. it would virtually amunt to denial of
procedure established by |aw as contenplated under Art. 21
of the ,Constitution of India. Though there is considerable
force in this submssion. | amunable to accept this plea
for two reasons. Firstly, the Govt. is bound to give an
opportunity to the holder of the passport before finally

revoking or inmpounding it. | expect the case in which the
authority declines to furnish reasons for making such an
order would be extremely rare. In such cases it should be

born in mnd that when the Govt. itself passes an order it
should be presuned that it would have nmade the order after

careful scrutiny. |[If an order is passed

11-119 SC /79
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by the passport authority, an appeal is provided. If the

CGovt. passes an order, though no appeal is provided for, but
as the power is vested in the highest authority the section
is not .~ unconstitutional--(Chinta Lingam and Os. V.
CGovernment of India & ors. (1) for the order woul d be subject
to judicial scrutiny by the Hgh Court and the Suprene
Court. | feel that in the circumstances there is no
justification for holding that S. 10(5) of the Act is wultra
vires of the powers of the legislature. W have taken note
of the fact that in the present case there is no reason in
declining to furnish to the petitioner the statement of
reasons for inpounding the passport but such-a | apse by the
authority would not nake sec. 10(5) ultra wvires of the
powers of the |egislature.

It was next contended that in the present case the passport
was i npounded under S. 10(3) (c) of the Act on the ground
that (a) it is in the public interest  that Snt. Maneka
Gandhi should be able to give evidence before the Conmm ssion
of "Inquiry and, (b) that Snt. Maneka Gandhi shoul d have an
opportunity to present her views before the Commi ssion of
Inquiry and according to a report received there is
likelihood of Sm. Maneka Gandhi | eaving India. It was
submitted that inpounding of the passport on the ground
stated above is unjustified. Referring to S. -~ 10(3) (h)
where it is provided that when it i's brought to the notice
of the passport authority that a warrant or sumons for
appearance or a warrant for the arrest of the holder of “the
passport has been issued by a court under any law for the
time being in force or if an order prohibiting the departure
from India of the holder of the passport or other _trave

docunent has been made by any such court and the passport
authority is satisfied that a warrant or sumobns has been so
i ssued or an order has been so made, inpound the passport.
For application of this clause there nust be a warrant or
summons fromthe court or an order by the Court prohibiting
the departure fromlndia. It was submitted that it is not
certain whether the Conmm ssion would require the presence of
the petitioner at all and if required. when her. presence
will be necessary. There had been no summons or —any
requisition fromthe Conmmission of Inquiry requiring 'the
petitioner’'s presence and in such circunstances it was
submitted that the order is without any justification. A
notification issued by the Mnistry of External Affairs
under s. 22(a) of the Passports Act on 14-4-76 was brought
to our notice. By that notification the Central Govt.
considered that it is necessary in the public interest to
exenpt citizens of India against whom proceedi ngs in respect
of an offence alleged to have been comritted by them are
pendi ng before a crimnal court in India and if they produce
orders fromthe Court concerned pernmitting them to depart
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from India fromthe operations of the provisions of clause
(f) of sub-section (2) of s. 6 of the Act subject to the
condition that the passport will be issued to such citizen
only for, a period specified in such order of the Court and
if no period is.specified the passport shall be issued for a
period of six nmonths and may be renewed for a further period
of six nonths if the order of the

(1) [1971] 2 S.C.R 871 at p. 876.
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court is not cancelled or nodified. The citizen is also
required to give an undertaking to the passport authority

that he shall, if required by the court concerned, appear
before if at any tinme during the continuance in force of the
passport so issued. It was subnmitted that when such

facility is provided for a person who is being tried for an
offence in a crimnal court the same facility at |east
should be given to a person who may be required to give
evi dence before a Conm ssion of Inquiry. It is wunnecessary
for nme to go into the question as to whether in the
ci rcunst ances the i mpoundi ng of the passport is justified or
not for the' learned Attorney Ceneral subnmtted that the im
poundi ng was for the purpose of preventing the petitioner
from leaving the country and that a final decision-as to
whet her the passport will have to be inpounded and if so for
what period wll/  be  decided |ater. On behalf of the
Governnment a statenment was filed which is as foll ows
"1. The CGovernnent is agreeable to considering
any ‘representation that may be nade by the
petitioner in respect of the inmpoundi ng of her
passport and giving her an opportunity in the

matter. The opportunity will be given wthin
t wo weeks of t he receipt of t he
representati on. It isclarified that

present case, the grounds for impounding ’the
passport are those mentioned in the affidavit
in reply dated 18th August, 1977 of Shri Ghosh
except those nmentioned in para 2(xi).-

2. The representation of the petitioner wll
be dealt with expeditiously in accordance with
I aw.

3. In the event of the decision of inpounding
the passing having confirned, it is clarified
that the duration of the inpounding wll not
exceed a period of six nmonths fromthe date of
t he decision that nmay be taken on t he
petitioner’s representation.

4. Pendi ng the consi derati on of the
petitioner’s represen- tation and  until/  the
decision of the Governnent of India thereon

the petitioner’s passport shall remain in
custody of this Honourable Court.

5. This will be w thout prejudice to the power

of the Government of India to take such action
as it nmay be advised in accordance wth the
provi sions of the Passport Act in respect of
the petitioner’s passport.”
In view of the statenment that the petitioner nmay nake a
representation in respect of inmpounding of passport and that

the representations wll be dealt with expeditiously and
that even if the inpounding of the passport is confirned it
wi Il not exceed a period of six nonths fromthe date, of the

decision that nmay be taken on the petitioner’'s repre-
sentation, it is not necessary for ne to go into the nerits
of the case any further. The Attorney Ceneral assured us

in

th
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that all the grounds
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urged before us by the petitioner and the grounds that nay
be urged before the authority will be properly considered by
the authority and appropriate orders passed.

In the result, | hold that the petitioner is not entitled to
any of the fundanental rights enunerated-in Article 19 of
the Constitution and that the Passport Act conplies with the
requirenments of Art. 21 of the Constitution and is in
accordance with the procedure established by [|aw I
construe section 10(3)(c) as providing a right to the hol der
of the passport to be heard before the passport authority
and that any order passed under section 10(3) is subject to
a limted judicial scrutiny by the, High Court and the
Suprene Court.

In view of the statement made by the |earned Attorney

General to which reference has already been nade in
judgrent, I do not think it necessary to formally interfere
with the impugned order. | accordingly dispose of the Wit
Petition wthout passing any fornmal order. There will be no

order as to costs.

ORDER
Having regard to the najority view, and, in view of the
statement made by the learned Attorney-CGeneral to which
reference, has already been nmade in the judgnents we do not
think it necessary to formally interfere with the inpugned
order. We, accordingly, dispose of the Wit Petition

wi t hout passing any formal order. The passport will remain
in the custody of the Registrar of this Court until further
orders. There will be no order as to costs.

P. H. P.
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