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CASE NO. :
Appeal (civil) 5350-5351 of 2002

PETI TI ONER
Raj esh Kurmar Aggarwal & O's.

RESPONDENT:
K. K Mdi & Os.

DATE OF JUDGVENT: 22/03/2006

BENCH
H K. Sema & Dr. AR Lakshmanan

JUDGVENT:
JUDGMENT

Dr. AR ' Lakshmanan, J.

The above appeals were fil ed against the final order dated 27.08.2001 passed

by the Hi gh Court of Delhi in FAO (0OS) No.35/2000 and C M No. 387/2001 whereby

the H gh Court of Del hi allowed the appeal of the respondents.

The short facts of the case are as foll ows:

By a Deed of Trust dated 01.05.1979, a Trust in the name and style of Modi pon

Limted Senior Executives (O ficers) Welfare Trust was fornmed. The said Trust was

formed for the general benefit of enployees enployed in the Fibre Division only of

Modi pon Limted and the purpose was to provide benefits to such enpl oyees and

dependent menbers of their famlies particularly for the purposes of giving them
education, nedical relief, facilities for sports, cultural and other activities on sound,
per manent and organi zed basi s.

The appel |l ants are beneficiaries of Mddipon Linited Senior Executive (Oficers)

Wl fare Trust. The respondents (defendant Nos. 1-4) are Trustees of the Trust and
respondent No.5 is the Secretary of ‘the Trust. The Trust purchased 19, 314 equity

shares of Godfrey Philips (India) Limted (in short "GPl’') in the nane of respondent No.1
in his capacity as a trustee of the Trust. GPl issued bonus: shares in the ratio of 1:1 to
its existing sharehol ders. Bonus shares were issued in the ratio of 1:1 in the year of
1992-93. By reason of the above, the Trust becane entitled to 57,942 shares of GP
According to the appellant, the bonus shares issued have not been forwarded to the

Trust and the share certificates despatched by GPlI fromtine to tine were not received

by the Secretary of the Trust. It was further stated that a new account was opened by
respondent No.1 at Oriental Bank of Commerce in his nane-and not in the nane of the

Trust and is being operated by respondent No.1l. ~Since the beneficiaries of the Trust
were not deriving any benefit fromthe Trust and as such the appel l'ants were

constrained to file a suit for declaration, permanent injunction and mandatory injunction
in the Hi gh Court of Delhi, which was registered as Suit No. 181/97, against the
respondents claimng foll owi ng anongst other reliefs:-

a) a decree for declaration that defendant no.l1 is not a fit and proper person to
continue as trustee of Mddipon Limted Seni or Executive Wl fare Trust;

b) a decree directing that defendant no.1 is renoved fromsuch office by the orders
of this court;

c) a decree of permanent injunction restraining defendant no.1 and/or his servants,

agents and assignees fromoperating the saving account No. 9089 opened in

Oiental Bank of Commerce, New Friends Col ony, New Del hi;

d) a decree by way of mandatory injunction restraining defendant no.1 from

depositing the dividend/ bonus shares received in future fromGPl in the account

opened by himwi th defendant no.6 at Del hi and sinultaneously directing himto

forward the same to the secretary of the trust;

e) a decree of nmandatory injunction in favour of the plaintiff to direct defendant no.1

to hand over the relevant Bonus Share Certificate in account to 9089 and
di vidend amounting to Rs. 15, 64,434.00, or any other amount of GPl to the
secretary of the Trust , i.e. defendant no.5 herein;
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f) pass such other order or further order/ orders as this Court may deemfit and
proper in the facts and circunstances of the case.

Witten statenent was filed on behalf of respondent Nos. 1 & 5 before the High
Court.

On 23.09.1998, the appellants filed an application being I.A No. 8479/1998
under Order VI Rule 17 read with Section 151 C. P.C. seeking | eave of the Court to
amend the plaint and to incorporate the follow ng anendnents to the original plaint of
the appellants: -

"12(a) The beneficiaries of the trust are not deriving any benefit fromthe
creation of the Trust since 1991-1992 and as such the object of the Trust

has been frustrated. The Trust as of date owns 77256 shares of GPl, but

57942 of the shares are in the exclusive power and possession of defendant
no.1. Only 19314 shares of GPl are in the possession of defendant no. 5
being the Secretary of the Trust. It is stated that GPl declared a dividend of
Rs 7/- per share in the year 1996-1997 when the market price of the shares
was between Rs. 250-300/- per share which means a nmere 2.5% return on

the investrment per annum If the said GPI shares were to be sold and then

i nvest ed i n-Governnent Bonds/ Securities the investnent would yield a

m ni mum (return of 10%to 12% per annum). It is pertinent to mention that
since 1991-92, even the dividend declared on GPl shares are being solely
appropriated by the defendant no.1 to the exclusion of the beneficiaries.

Si nce defendant no.1 who-is holding the said shares of the Trust is deriving
benefit by holding the shares, the beneficiaries of the Trust are being
deprived fromthe benefit which they are entitled to. It is in the interest of
justice that the said shares may be sol d and then invested in Governnent

Bonds and/or Securities which will bein interest of beneficiaries, because at
present the beneficiaries are not deriving any benefit by virtue of the said
shares which are in power and possession of defendant no.1 as is evident
fromthe records of the case.

Simlarly, the appellants sought amendnent in paragraph 15 and
want to incorporate relief of mandatory injunction as per prayer (b-1) to be
read as under: -

REL| EF VALUATI ON'FOR  COURT FEE COURT FEE
THE PURPCSES OF PAI D
JURI SDI CTI ON
For the Relief of
Mandat ory | njunction Rs. 130. 00 Rs. 130. 00 Rs. 13. 00
(as per prayer
b-1) herein

Pass a decree of Mandatory injunction directing the defendants to sell the
shares of GPI held by the Trust and use the sal e proceeds thereof for the
benefit of the beneficiaries.™

The application was filed under Order VI Rule 17 C.P.C/ Respondent No.1 filed
reply to the said application. The appellants filed their rejoinder to the reply of
respondent No.1 to the said application

The | earned single Judge of the H gh Court, vide his order dated 31.08. 1994,

al l owed the application of the appellant seeking relief of amendnent to the plaint.
Respondent No.1 herein filed First Appeal against the order of the |earned single Judge
whi ch was registered as FAO (0S) No. 35/2000 whereby the | earned single Judge had

al l owed the application of the appellants seeking the relief of amendnent of plaint.
The Appellate Court allowed the appeal filed by respondent No.1 and di sm ssed

the application of the appellants for anendment of plaint on the ground that the
proposed anendnent introduces a totally different, new and inconsistent case and that
the application does not appear to have been nade in good faith and at the instance of
sonme one behind the curtain. Aggrieved against the said order, the above civil appeals
have been fil ed.
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We heard M. Mikul Rohtagi, |earned senior counsel appearing for the
appel l ants and M. S. Ganesh, |earned senior counsel appearing for the contesting
respondents along with other counsel for the parties.

El aborate and | engt hy subm ssi ons were nade by | earned seni or counse
appearing on either side by inviting our attention to the pleadings, annexures filed and
the judgnents i npugned.

M. Mikul Rohtagi subnmitted that the Hi gh Court is not justified in disallow ng the
amendnment of the plaint so as to defeat the valuable rights of the appellants. He would
further subnmit that the Court was not correct in dismssing the application in view of the
settled position of |aw that all amendnments of pleadi ngs should be all owed which are
necessary for determ natiion of the real controversies in the suit and that the

amendnment proposed by the appellant was necessary for determ ning of the rea
controversies in the suit. This apart, the Division Bench was not right in rejecting the
application at the stage of amendnent when it is settled |aw that the Court does not
enter into nerits at the stage of anendnent. According to M. Rohtagi, the appellants
sought an anendment that the shares be sold and then invested in Governnent Bonds

and/ or 'securities which will be in the interest of beneficiaries because presently the
beneficiaries were not deriving any benefit by virtue of the said shares which are in
power and possession of respondent No.1 as is evident fromthe records.

M. Rohtagi, |earned senior counsel for the appellants, in support of his

contention placed strong reliance on the follow ng three judgnents of this Court being
M's Ganesh Trading /Co. vs. Mji Ram (1978) 2 SCC 91, Jai Jai Ram Manohar La

vs. National Building Material Supply, @Qurgaon, 1969 (1) SCC 869 = AIR 1969 SC

1267, Ragu Thilak D. John vs. S. Rayappan and Others (2001) 2 SCC 472.

Per contra, M. Ganesh, |earned senior counsel for the respondent submitted

that the judgnent of the Division Bench is conpletely inline with the settled | ega
position that an application for anendrment of a plaint will not be allowed if it seeks to
i ntroduce into the plaint a new and different case which is inconsistent with the case
originally nade out in the plaint or, if the amendnment has not been noved bona fide or

in good faith, but only for the purpose of achieving sone collateral/objective which is
not bona fide. According to M. Ganesh, the amendnment sought to be introduced by

the appel | ants anendnent application set up a case which was al together new and

different and also directly contrary to and inconsistent with the case nade out in the
original plaint. 1In this connection, M. Ganesh invited our-attention to severa
paragraphs in the pleadings filed by both the parties. It was contended that the case
made out in the original plaint is one that is confined strictly and solely to respondent
No. 1/ Def endant No.1 al one and the reliefs prayed for are al'so on that basis and footing.
In contrast, the new case sought to be made out by anending the plaint is against al

the respondents, and this is clear fromthe subm ssions and contentions set out in the
proposed prayer (b-1) which is directed against all the respondents and not nerely

agai nst respondent No.1. He would further submt that the case made out in the

original plaint was based on the Deed of Trust dated 01.05.1979 and the appellants
purport to seek to enforce their right as beneficiaries in ternms of the said Deed of Trust.

In contrast, the case which was sought to be nade out in the proposed anendnents

was directly contrary to and in consistent with the specific terns of the said Deed of
Trust dated 01.05.1979. Therefore, the appellants by novi ng these anmendnents

seeking an order for realisation of the investnments held by the Trust and the investnent
of such monies in a different manner that is a change or alteration of the investnents.
It was further submitted that the contentions put forward by the appellants/plaintiffs in
the original plaint were based on the provisions of Sections 60 and 61 of the Indian
Trusts Act which provide that the beneficiary of a Trust has a right, subject to the
provi sions of the Trust, to have the Trust property protected, and the Trustees
conpelled to performtheir duties and restrained fromcomrtting any contenplated or
probabl e breach of Trust. |In other words, Sections 60 and 61 of the Trusts Act

aut horise the beneficiary to enforce the instrument of the Trust as against the Trustees
and to enforce the inplenmentation of the terns of the instrunment of the Trust. The case
whi ch was sought to be made out in the proposed amendnents was totally alien and
extraneous to the anmbit and purview of Sections 60 and 61 of the Trusts Act.

Essentially, in the proposed amendnents, the appellants seek an order for a materia
amendment and a conplete re-witing of the instrunent of the Trust, which is directly




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 8

contrary to what is contenplated and provided by Sections 60 & 61. It was al so

submitted that the proposed anmendnments are also utterly lacking in bonafides or good
faith and that the suit was targeted at M. K K. Mdi \026 respondent No. 1/ Defendant No.1
and the only object of the suit was clearly to ensure that K K. Mdi Goup would be

deni ed the voting power in respect of the GPI shares held by the Trust. Qur attention
was al so drawn to the various IAs filed and argued before the High Court and the

orders passed thereon. Concluding his argunent M. Ganesh subnitted that the

present application for amendnment is an abuse of the process of Court and this Court
ought not to entertain such frivolous applications. M. Ganesh, in support of his
contention, relied on the follow ng judgments: -

1. K. K. Mdi vs. K.N. Mddi and Qthers, (1998) 3 SCC 573,

2. Lord Sinonds, Sir John Beaunont and Sir Lionel Leach, AR (37) 1950
PC 68,

3 Kumar aswam Gounder and Ot hers vs. D.R Nanjappa Gounder (dead)

and O hers, AR 1978 Madras 285 FB.

We have carefully gone through the relevant pleadings, annexures and the
judgnent rendered by the |l earned single Judge and of the |earned Judges of the
Di vi si on Bench of the Hi gh Court.

Order 6 Rule 17 of CPC reads thus:

"17) Amendnent of Pl eadings - The court may at any stage of the

proceedi ngs allow either party to alter or anend his pleadings in such

manner and on such ternms as nmay be just, and all such amendnents shal

be made as may be necessary for the purpose of determ ning the rea

guestions in controversy between the parties:

Provi ded that no application for anendnent shall be allowed after the tria
has commenced, unless the Court conmesto the conclusion that in spite of
due diligence, the party could not have raised the natter before the
commencement of trial."

This rul e declares that the Court may, at any stage of the proceedi ngs, allow
either party to alter or anmend his pleadings in such a manner and on such terns as
may be just. It also states that such amendnents shoul d be necessary for the purpose

of determning the real question'in controversy between the parties. The proviso enacts
that no application for amendnent should be allowed after the trial has conmenced,

unl ess the Court conmes to the conclusion that in spite of due diligence, the party could
not have raised the matter for which amendnent is sought before the comencenent

of the trial

The object of the rule is that Courts should try the nerits of the case that cone

bef ore them and shoul d, consequently, allowall amendments that nay be necessary

for determning the real question in controversy between the parties provided it does
not cause injustice or prejudice to the other side.

Order VI Rule 17 consist of two parts whereas the first part i's discretionary
(may) and leaves it to the Court to order anendment of pleading. /'The second part is
i mperative (shall) and enjoins the Court to allow all amendnments which are necessary
for the purpose of determning the real question.in controversy between the parties.
In our view, since the cause of action arose during the pendency of the suit,
proposed anendnent ought to have been granted because the basic structure of the
suit has not changed and that there was nerely change in the nature of relief clained.
We fail to understand if it is permssible for the appellants to file an independent suit,
why the same relief which could be prayed for in the new suit cannot be permtted to be
i ncorporated in the pending suit.

As di scussed above, the real controversy test is the basic or cardinal test and it
is the primary duty of the Court to decide whether such an anendnent is necessary to
decide the real dispute between the parties. If it is, the anendment will be allowed; if it

is not, the anendrment will be refused. On the contrary, the |earned Judges of the Hi gh
Court without deciding whether such an amendnment is necessary has expressed

certain opinion and entered into a discussion on nerits of the anmendnment. In cases

like this, the Court should al so take notice of subsequent events in order to shorten the
litigation, to preserve and safeguard rights of both parties and to sub-serve the ends of
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justice. It is settled by catena of decisions of this Court that the rule of anendnent is
essentially a rule of justice, equity and good conscience and the power of anmendnent
shoul d be exercised in the larger interest of doing full and conplete justice to the
parties before the Court.

VWi | e consi dering whether an application for amendnent should or should not

be all owed, the Court should not go into the correctness or falsity of the case in the
amendnment. Likew se, it should not record a finding on the nmerits of the anendnent
and the nmerits of the amendnent sought to be incorporated by way of anendnent are

not to be adjudged at the stage of allowi ng the prayer for anmendment. This cardina
principle has not been followed by the H gh Court in the instant case.

We shall now consi der the proposed amendnent and to see whether it

introduces a totally different, new and i nconsi stent case as observed by the Hon' ble
Judges of the Division Bench .and as to whether the application does not appear to

have been nmade in good faith. . W have already noticed the prayer in the plaint and

the application for anendnment. -~ In our view, the anendnment sought was necessary for

the purpose of determining the real controversy between the parties as the

beneficiaries of the Trust. It was alleged that respondent No.1l is not only in exclusive
possessi on of 57,942 shares of GPl _and the dividend received on the said shares but

has al so been-and is still “exercising voting rights with regard to these shares and that
he has used the Trust to strengthen his control over GPI. Therefore, the proposed
amendment was sought in the interest of the beneficiaries and to sell the shares and
proceeds invested in Government bonds and or securities. A reading of the entire

pl ai nt and the prayer made thereunder and the proposed anendnent would go to show

that there was no question of any inconsistency with the case originally made out in the
plaint. The Court always gives |eave to amend the pleadings of a party unless it is
satisfied that the party applying was acting mal afide. There are a plethora of

precedents pertaining to the grant or refusal of pernission for anendrment of pleadings.
The vari ous deci sions rendered by this Court and the proposition laid down therein are

wi dely known. This Court has consistently held that the anendnment to pl eadi ng should

be liberally allowed since procedural obstacles ought not to inpede the dispensation of
justice. The anendnents sought for by the appellants has becone necessary in view

of the facts that the appellants being the beneficiaries of the Trust are not deriving any
benefit fromthe creation of the Trust since 1991-92 and that if the shares are sold and
then invested in CGovernment bonds/securities the investnent would yield a mnimum

return of 10-12% It was alleged by the appellants that respondent No.1 is opposing

the sale in view of the fact that if the said shares are sold after the suit is decreed in
favour of the appellants, he will be the |oser and, therefore, it is solely on account of th
e

attitude on the part of respondent No.1l that the appellants have constrained to seek
relief against the sane.

We shall now consider the argunent of the | earned senior counsel for the

respondent on Sections 60 and 61 of the Trusts Act. |t was subnitted by the appellants
that since respondent No.1 did not act in a bonafide manner as a result of which the
appel lants were conpelled to file the suit beforethe Hi gh Court in the capacity of the
beneficiaries of the Trust and that the anended plaint is not alien and extraneous to the
anmbit and purview of Sections 60 and 61 of the Trusts Act.

We shall now consider the judgnments cited by | earned senior counsel for the
appel I ants: -

1. Ms Ganesh Trading Co. vs. Mji Ram (1978) 2 SCC 91

This Court held that the main rules of pleadings in Order 6, CPC 1908, show

that provision for the anendnment of pleadi ngs subject to such terns as to costs and
giving to all parties concerned necessary opportunities to neet exact situations
resulting fromany anendnment, are intended for pronoting the ends of justice and not
for defeating them This Court further held that the amendnment only sought to give
notice to the defendant on facts which the plaintiff would and could have tried to prove
in any case. Such notice was given only by way of abundant caution so that no
techni cal objection can be taken that what was sought to be proved was outside the
pl eadi ngs.

2. Jai Jai Ram Manohar Lal vs. National Building Material Supply, Gurgaon,
1969 (1) SCC 869 It was held that a party cannot be refused just relief nerely because
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of some m stake, negligence, inadvertence or even infraction of the rules of procedure.
The court al ways gives |l eave to amend the pleading of a party, unless it is satisfied that
the party applying was acting mal afide, or that by his blunder he had caused injury to
hi s opponent which may not be conpensated for by an order of costs. However

negl i gent or carel ess may have been the first om ssion and however |ate the proposed
amendment, the amendnent nmay be allowed if it can be made without injustice to the

ot her side.

3. Ragu Thilak D. John vs. S. Rayappan and Qthers (2001) 2 SCC 472

Sethi, J. speaking for the Bench has observed that the amendnent sought

woul d change the nature of the suit originally filed was not a reason for refusing
application for anendment and that the dom nant purpose of Order VI Rule 17 was to
mnimse litigation and that the plea that the relief sought for by way of anendment was
barred by tinme is arguable in the circunstances of the case. This Court further
observed in para 5 as under:

"5. After referring to thejudgnents in Charan Das v. Amr Khan, AR 1921

PC 50, L.J. Leach & Co. Ltd v. Jardine Skinner & Co., AR 1957 SC 357,

Ganga Bai v. Vijay Kumar, (1974) 2 SCC 393, Ganesh Trading Co. v. Mji

Ram (1978) 2 SCC 91 and various other authorities, this court in B. K

Nar ayana Pillai v. Paraneshwaran Pilla, (2000) 1 SCC 712 held: (SCC

p. 715, para 3)

"3. The purpose and object of Order 6 Rule 17 CPCis to allow either

party to alter or amend his pleadings in such manner and on such terns as
may be just. The power to allow the amendnent is wide and can be

exerci sed at any stage of the proceedings in the interests of justice on the
basi s of guidelines laid dowmn by various H gh Courts and this court. It is
true that the amendnent cannot be clainmed as a natter of right and under

all circunstances. But it is equally true that courts while deciding such
prayers shoul d not adopt a hypertechni cal approach. Liberal approach

shoul d be the general rule particularly in cases where the other side can be
conpensated with the costs. Technicalities of | aw should not be pernitted to
hanper the courts in the administration of justice between the parties.
Amendnents are allowed in the pleadings to avoid uncalled- for multiplicity
of litigation."

We shall now consider the judgnent relied on by M. Ganesh, |earned senior
counsel for the respondent.
1. KK Mdi vs. KN Mdi and Ohers, (1998) 3 SCC 573

This civil appeal was filed by K K. Mdi against K N’ Mddi and QGthers and this
judgrment was relied on by M. Ganesh to show that the parties are litigating before
different forums and that the directions issued by this Court pending final disposal of the
suit in the Del hi H gh Court.

2. Lord Sinobnds, Sir John Beaunont and Sir Lionel Leach, AIR (37) 1950 PC 68,
The Privy Council, in the above case, has observed as under: -

"The powers of amendnment nust be exercised in accordance with |ega

principles. An amendnent which involves the setting up of a new case and

alters the real matter in controversy between the parties cannot be all owed.”

3. Kumaraswam Gounder and Ot hers vs. D.R Nanjappa Gounder (dead) and
Gt hers, AR 1978 Madras 285 FB.

Li kewi se, the above case was cited in regard to the perm ssibility of anendnent
by introduci ng a new cause of action. This Full Bench decision of the Madras Hi gh
Court was cited for the proposition that when the anendnent sought for sets up a
totally different cause of action which ex facie cannot stand on a line with the origina
pl eadi ng, Courts cannot allow such application for anendnent and that a pl eadi ng
could only be anended if it is to substantiate, elucidate and expand the pre-existing
facts already contained in the original pleadings; but under the guise of an amendnent
a new cause and a case cannot be substituted and the courts cannot be asked to
adjudi cate the alternative case instead of original case

This judgnent is distinguishable on facts. The cause of action for filing the
present suit arose on 21.10.1993 when the defendant No.1l infornmed that the account
has been opened by himin the Oiental Bank of Commerce and that the cause of action
further arose on several dates when the rem nders were sent to defendant No.1 for
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handi ng over the bonus share certificates and the dividends to the Trust. It was alleged
in the plaint that defendant No.1l has no authority in holding the nonies of the Trust and
that the dividends of the shares have not been accounted for. A further prayer by way
of permanent injunction was sought against defendant No.1 and his servant’s agent and
assignees from operating the bank account in the Oiental Bank of Comrerce, New
Del hi and for a mandatory injunction restraining the defendant for depositing the
di vi dends/ bonus shares received in future fromGPl in the account opened by himwth
the defendant No.6 Bank at Delhi. A further decree for mandatory injunction was al so
sought in favour of the appellants/plaintiffs to direct defendant No.1l to handover the
rel evant bonus shares and the dividends or any other anmpbunt of GPlI to the Secretary of
the Trust defendant No. 5.

In the application for anendnent in paras 6,7, & 8 it was submtted as foll ows: -
6. The plaintiffs and/or their famly nenbers, being the beneficiaries of the said
Trust are not deriving any benefit fromthe creation of the said Trust since 1991-
92. During the period in or around 1979-80, the Trust purchased 19314 equity
shares of Godfrey Philips Ltd. (hereinafter referred as to GPI) and the defendant
no. 1 took over the nmanagenent and control of CGodfrey Philips Ltd. in the year
1980 or so. The Trust as of date owns 77256 shares of GPl. But 57942 of the
shares are in-the exclusive power and possessi on of defendant no.1. Only
19314 shares of GPI are in the possession of Defendant no. 5 being the
Secretary of the Trust.
7. It is stated that GPl- declared a dividend of Rs. 7/- per share in the year 1996-
97 when the market price was rising fromRs. 250-300/- per share which neans
a nere 2.5%return on the investrment per annum |If the said GPI shares were to
be sold and then invested in Government Bonds/Securities the investnments
would yield a mnimnumreturn of 10%to 12% per annum
8. It is pertinent to nention that since 1991-92, even the dividends declared on
GPl shares are being solely appropriated by the defendant no. 1 to the exclusion
of the beneficiaries. Since defendant no.1 who is holding the said shares of the
Trust is deriving benefit by holding the shares, the beneficiaries of the Trust are
bei ng deprived fromthe benefit which they are entitled to. It is in the interest of
justice that the said shares may be sold and then invested in Governnent Bonds
and/ or Securities which will be in the interest of beneficiaries, because at present
the beneficiaries are not deriving-any benefit by virtue of the said shares which
are in power and possession of defendant no. 1 as is evident fromthe records of
the case.

It is thus seen that the entire case of the plaintiff revolves around the equity

shares of GPI and that the dividend declared thereon are not accounted for. Therefore,

a further prayer by way of anmendment was sought to amend the plaint and to

i ncorporate clause 12a after the existing para 12 -and alsoto incorporate the relief of
mandatory injunction as per prayer b-1 directing the defendants to sell shares of GP
hel d by the Trust and use the sal e proceeds thereof for the benefit of the beneficiaries.
Thus, it is clearly seen fromthe above narration of facts that the anendnent sought for
does not introduce a new cause of action inconsistent with the case made out in the

original plaint. It is pertinent to notice the follow ng facts al so: -

23.09. 1998 Application under Oder VI Rule 17 was filed on the same date, the
appel l ant filed the amended plaint.

13. 01. 1999 Respondent No.1 filed reply to the application under Order VI Rule 17
22.01. 1999 Appel lants filed their rejoinder to the reply of respondent No.1
31.08. 1999 Learned Single Judge allowed the application

25.10. 1999 Respondent No.1 filed First Appeal before the Division Bench in FAO
(0S) No. 35/2000

31.01. 2000 Respondent No.2 filed his witten statenent.

11. 07. 2000 Respondent No.1 filed his anended witten statenent to the anended
plaint. (underlining is ours)

15. 09. 2000 Appel lants filed their application to the anmended witten statenent of
respondent No. 1

10. 01. 2001 Admi ssi on/ deni al of docunents was conducted by the parties and the
docunents were executed

20. 08. 2001 Learned Single Judge framed the followi ng i ssues on the pleadings of the
parties:

1) Whet her the Suit is not naintainable in its present form having been filed by

only three enpl oyees of the Mdipon Fibre Division "O P.D".
2) VWet her the suit has been filed by the plaintiffs at the instance of MK Md
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Group in orders to harass defendants no. 1 and in a bid to dislodge and
destabilize, defendant no. 1's control and nanagenent of GPI? "O P.D'.

3) Wet her the defendant no.1 has acted bonafidely to protect the assets,
properties and inconme of the trust and interests of the beneficiaries of the trust?
"OP.D.

4) VWet her the defendant no. 1 has misused the assets of the trust? "O P.D".

5) Whet her the plaintiffs are entitled to the relief clained in the plaint in view of
terms of clause 19 of the Trust?

27.08. 2001 Appel l ate Court allowed the appeal filed by respondent No.1l and

di smissed the application of the appellant for amendnment of the plaint.
03.12. 2001 SLP filed

18. 01. 2002 Notice was issued in the SLP - Further proceedings in the suit was
stayed until further orders.
26. 08. 2002 Interimorder dated 18.01.2002 shall continue to remain in operation

during the pendency of the appeal

From t he above noted dates, it is clearly seen that the respondents have fil ed

their amended witten statement and the appellants their replication to the amended
witten statenment and conducted adm ssion and denial of docunents and nore so the

i ssues were franed and despite the said fact, the H gh Court has allowed the appeal of
the respondents and dis-allowed the application of the petitioner for anendment of the
pl ai nt .

Since the Court has enteredinto a discussion into the correctness or falsity of

the case in the anendnent, we have no other option but to interfere with the order
passed by the High/Court. Since it is settled law that the nerits of the amendnent
sought to be incorporated by way of anendnent are not to be adjudged at the stage of
all owi ng prayer for anmendnent, the order passed by the H gh Court is not sustainable
in law as observed by this Court in Sanmpath Kumar vs. Ayyakannu and Anot her

(2002) 7 SCC 559.

We nake it clear that we are not expressing any opinion on nmerits of the riva

clains. Now that the amended plaint witten statement and the issues have been

franed it is for both parties to contest the suit on nerits on the basis of the anended
plaint witten statenent and the issues now framed.

In the result, the Cvil Appeal Nos. 5350-5351 are all owed and the order passed
by the Division Bench of the High Court in FAO (OS) No. 35/2000 and CM No. 3 dat ed
27.08. 2001 stands set aside. However, there will be no order as to costs.

The suit was filed in the year 1997.. Now that the pleadings are conplete and

the suit is ready for trial, we request the High Court to di spose of the suit as
expeditiously as possible and at any rate not |ater than 6 nonths fromthe date of
recei pt of the copy of the order fromthis Court or on production of the same by either
party whi chever is earlier




